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INSTRUMENTS.' 


The title of the paper which I have the honor to read this 
morning is in striking contrast with the topics which have been 
selected by the distinguished gentlemen who follow me on the 
programme. As befits one who comes from the quiet and seclu- 
sion of what may be termed the cloister of the law, I have chosen 
for my theme the consideration of results already reached; while 
they, fresh from the heat and dust of the arena, will speak to 
you of Changes in Legislation ’’ and The Re-adjustment of 
the Law.’’ And this is natural and right. In the language of 
Von Ihering in his brilliant essay, ‘‘ The Struggle for Law,’’ 
** All the law in the world has been obtained by strife. Every 
principle of law which exists had first to be wrung by force from 
those who denied it; and every legal right — the legal rights of 
nations as well as those of individuals — supposes a continual 
readiness to assert it and to defend it. The law is not mere 
theory, but living force.’’ It might well be expected, therefore, 
that the ** mighty men of valor,’’ who have ‘‘ gone down to the 


1 Being a paper read before the of members of the Bar Association, 
Virginia State Bar Association, by additional matter prepared for this 
Prof. Charles A. Graves, of the Law _ paper, by way of explanation and cor- 
School of Washington and Lee Uni- roboration, is printed in foot-notes. 
versity, Lexington, Va. Atthe request 
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battle ’’ in this ceaseless conflict for legal right, should report to 
their comrades what re-adjustment of the lines and what new 
weapons are needed; while to one whose humbler duty it has 
been to ‘tarry by the stuff,’’ it may be permitted to furnish, 
as it were, an inventory of some of the weapons already in the 
legal armory, to show when they are available and when their 
use is forbidden by the rules of war, and thus perhaps to render 
some slight assistance to the fighting men when next they shall 
be called on to encounter the enemy. 

It will not be supposed by an audience already familiar with 
the subject, that I propose, within the limits proper for this 
paper, to consider, in all its aspects, a branch of the law so ex- 
tensive as that which is covered by the title ‘* Extrinsic Evidence 
in respect to Written Instruments.’’ My purpose is to confine 
the discussion to the use which may properly be made of extrin- 
sic evidence in the interpretation of a valid written instrument, 
of a contractual or dispositive character, assuming such instru- 
ment to exist, and to be brought before the court for construction 
only. I shall thus avoid any inquiry as to the use of extrinsic 
evidence to show the invalidity of the instrument on the ground 
of want of delivery, the non-performance of a condition prece- 
dent, fraud, illegality, and the like.1 Nor shall I stop to con- 
sider the rule of substantive law which forbids the use of parol 
evidence to * contradict or vary the terms of a valid written 
instrument.’’? On the contrary, I shall assume that the evidence 
is offered in aid of the construction of the instrument, and not 
avowedly to destroy it or to substitute a different instrument in 
its stead. And while the doctrines to be considered are equally 
applicable to all legal or solemn instruments,’ it will conduce to 


1 For full discussion of these topics, ‘‘ Digest of the Law of Evidence,’ the 
see Browne on Parol Evidence—a val- author considers in Art. 91, ‘‘ What 


uable treatise recently published. 

2 1 Greenl. Ev. § 275, et seq. 

3 Thus in Thayer’s “ Cases on Evi- 
dence,’’ p. 928, note 1, it is said: “ In 
considering Wigram’s Propositions, 
it is not to be supposed that the rules 
relating to wills are essentially differ- 
ent from those concerning other sol- 
emn instruments.’? So in Stephen’s 


Evidence may be given for the Inter- - 
pretation of Documents;”’’ and in 
Note XXXIII. of the Appendix he 
says: “ Article 91, indeed, will be 
found to differ from the six (seven?) 
propositions of Vice-Chancellor Wig- 
ram only in its arrangement and form 
of expression, and in the fact that it 
is not restricted to wills.” See also 


EXTRINSIC EVIDENCE — WRITTEN INSTRUMENTS. 323 


brevity and clearness to take a will as the best type of such in- 
struments, since it is upon wills that questions of interpretation 
most frequently arise, and the cases on wills furnish the best 
illustrations of the subject. Let us, then, in obedience to the 
injunction of old Bracton — *‘ and it is commonly said that you 
must first catch your buck and afterwards skin him ’’ !— assume 
the existence of a valid written will, and proceed to inquire what 
use can properly be made of extrinsic evidence in aid of its 


interpretation. 


In order to answer this question it becomes necessary to deter- 
mine the true object of legal interpretation, for the means to be 
employed must be adapted to the endin view. What is it that the 
judicial expositor seeks to ascertain —is it the meaning of the 
words or the meaning of the writer? The question is frequently 
put in this way, as if the disjunction were complete, and the 
answer must be either the one orthe other. We answer, neither. 
Not the meaning of the words alone, nor the meaning of the 
writer alone, but the meaning of the words as used by the writer. 
It is not the meaning of the words in the abstract, for the mean- 
ing of words varies with the circumstances under which the yare 
used; and not the meaning of the writer apart from his words, 
for the question is one of interpretation, and what the writer 
meant to have said, but did not, is foreign to the inquiry; and 
voluit sed non dixit is the law’s epitaph on a will which thus fails 
of its purpose. We must seek the meaning of the writer, but we 
must find it in his words; and we must seek the meaning of the 
words, but it must be the meaning of his words — of the words 
as he has used them —the meaning which they have ‘in the 
mouth of this party,’’ to use the language of C. B. Eyre.? For, 
as has been well said by Wigram,? ‘‘ Courts of law recognize that - 
natural dependence which exists between language and the cir- 
cumstances with reference to which it is used, and which makes 
a knowledge of such circumstances necessary to a right interpre- 


Blackburn’s ‘‘Contract of Sale,”? p. 31,191 b., where the Latin is, “ Ht 
50, note; Grant v. Grant, L. R.5C. vulgariter dicitur, quod primo opportet 
P., pp. 728-9; 2 Taylor, Evidence, s. cervum capere et postea cum captus 
1226. Suerit illum excoriare. 

1 See Bracton’s “‘ Laws and Cus- 2 Gibson v. Minet, 1 H. Bl. 615, 
toms of England,’’ Book 4, chapter 3 Extr. Ev., Pl. 105. 
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tation of the language.” And in another place * he contrasts 
the evidence applicable to the purpose of determining the mean- 
ing of the words in the abstract with that resorted to in order to 
determine their meaning in the will.’ 


1 Pl. 59. 

2 In a valuable paper on “ The 
Principles of Legal Interpretation,” 
read before the Juridical Society of 
England, by F. Vaughan Hawkins, 
Esq., afterwards author of the well- 
known treatise on the construction of 
wills, it is contended (Jurid. Soc. 
Papers, Vol. II., p. 298, e¢ seg.), that 
the office of the interpreter is to dis- 
cover the intention of the writer — the 
meaning of the writer and not the 
meaning of the words. But as Mr. 
Hawkins is careful to state that by 
intention throughout his paper he 
means ‘‘ nota mere inchoate act of the 
mind, not that which a person intended 
to do, but took no step towards doing, 
but something which as a mental act 
was complete, and which the writer 
endeavored to express by the words 
he made use of, although these words 
in fact express his meaning more or 
less imperfectly;’’ and as he further 
admits that the intention is unavailing 
unless sufficiently expressed in the 
writing, it would seem that this differs 
but little from ascertaining the mean- 
ing of the words as used the writer. 
On the other hand, it is frequently said 
that in expounding a will the question 
is, not what was the intention of the 
testator, but what is the meaning of 
the words he has used. See Rickman 
v. Carstairs, 5 B. & Ad., 663; Doe v. 
Gwillim, 5 Id. 129; Grey v. Pearson, 6 
H. L. C. 106. And in several Virginia 
cases it is said that “‘ the inquiry is not 
what the testator meant to express, 
but what the words he has used do 
exvress.”?> See Wooton v. Redd’s 
Ex’or, 12 Gratt. 196, 207; Burke ». 
Lee, 76 Va. 386, 388; Senger v. Senger, 


81 Va. 687, 696. But it is not believed 
that by the above expressions the 
learned judges meant to deny the pro- 
position that the object of interpreta- 
tion is to ascertain the meaning of the 
words as used by the writer. Thus in 
Grey v. Pearson, 6 H. L. C. 106 it is 
said by Lord Wensleydale, “‘ The will 
must be in writing; and the only ques- 
tion is, what is the meaning of the 
words used in that writing; but he 
immediately adds that in order to as- 
certain the meaning of the words, 
“ every part of it (i. e., the will) must 
be considered, with the help of those 
surrounding circumstances which are 
admissible in evidence to explain the 
words, and put the court as nearly as © 
possible in the situation of the writer 
of the instrument’’— which shows 
that by the expression “‘ meaning of 
the words used in the writing” he in- 
tends not the meaning of the words in 
the abstract, but their meaning as used 
by the writer upon the particular occa- 
sion. And see article by Francis Mor- 
gan Nichols, Esq., on “The Rules 
which ought to govern the admission 
of Extrinsic Evidence in the interpre- 
tation of Wills” (2 Jurid. Soc. Papers, 
351), where it is suggested that the 
opposing views as to the object of in- 
terpretation can be reconciled if the 
problem of interpretation be put in 
either of the two following forms: 
“‘ What is the intended meaning of the 
words, or in what sense did the writer 
intend his words to be wnderstood? ” 
It will be seen that this is in effect the 
same thing as the meaning of the 
words as used bythe writer. And see 


Hawkins on Wills, p.1; Leake’s Dig. 
Contracts, p. 217. 
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We have defined judicial interpretation as having for its ulti- 
mate object the meaning of the words as used by the writer — 
this being the equivalent of the legal intention, 7. e., the inten- 
tion which the law recognizes as operative and dispositive. But 
it must not be supposed that the actual use of words by a testator 
can always be taken cognizance of by a court of construction, 
and given effect as determining his will. For there are rules of 
law, and legal rules of construction, which fix the use of certain 
words, or forms of expression; and the testator is held to have 
used them in the technical legal sense, though the judicial ex- 
positor may be persuaded to the contrary. I need not remind 
this audience of the rule in Shelley’s case — now happily defunct 
in this Commonwealth — nor of the meaning formerly attached 
to the words, ‘* if he die without issue.’ And a notable example 
was formerly found in a devise ‘‘ to A,’’ without words of limit- 
ation, which per se (7. e., without aid from the context ) conferred 
on A a life estate only, though judges have frequently confessed 
that nine times out of ten this was contrary to the testator’s 
intention.’ 

And it should also be remarked that though the aim of inter- 
terpretation is to discover the meaning of the words as used by 
the testator, it is not always possible to do so, either for want 
of evidence, or because the law excludes the evidence which is 
offered ; and the will fails for uncertainty. Let us, then, expand 
our definition of the interpretation of a legal document, and say 
that it consists in ascertaining, by such evidence as the law per- 
mits, the meaning of the words as used by the writer, provided 
a different meaning be not required by rules of law or legal rules 
of construction.’ 


1 Kennon v. McRoberts, 1 Wash. in the language of Sugden (Attorney- 


(Va.), 96. 

2 “In connection with this defini- 
tion of the object of interpretation it is 
proper by way of caution, to recall the 
emphatic language of Eyre, C. B., in 
Gibson v. Minet, 1 H. Bl. 615: “ All 
latitude of construction must submit 
to this restriction — namely, that the 
words may bear the sense which by 
construction is put upon them.’’ And 


General v. Drummond, 1 D. & W. 
367): ‘* When the court has possession 
of all the facts which it is entitled to 
know, they will only enable the court 
to put a construction on the instru- 
ment consistent with the words; and 
the judge is not at liberty, because he 
has acquired a knowledge of those 
facts, to put a construction on the 
words which they do not properly 
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Having now ascertained the object of judicial interpretation, 
the next inquiry is, How is that object to be effected? How can 
we discover the meaning of the words as used by the writer? 
This is equivalent to the intended use of the words; and how is 
this intention to be manifested? At the outset, there is a pre- 
sumption that a writer uses ordinary words in their ordinary 
meaning; and constructs his sentences according to the rules of 
grammar, of which the court takes judicial notice; and hence 
the lexicographical and grammatical sense of the words is also, 
prima facie, their meaning as used by the writer. And unless 
this presumption is rebutted by the context, or there is a difficulty 
in applying the words to the facts of the case, unless they are 
insensible when brought into contact with the facts, the maxim 
of Vattel applies: ‘* It is not permitted to interpret what has no 
need of interpretation,’’ and the writer is taken to mean what he 
says. And this presumption that words are used in their strict 
and primary sense will not be affected by the mere fact that 
when so interpreted the will may seem capricious and unreason- 
able, or even cruel and unjust. For the court must interpret the 
will of the testator, not make his will for him; and he may have 
had secret motives of which the courtis ignorant. At all events, 
to the suggestion that his will is unreasonable, he has the legal 
right to reply, as does the Roman matron in the satire of Juvenal, 
‘* Hoc volo, sic jubeo, sit pro ratione voluntas.”’* 


bear.’? For cases in which this rule 


134 (17 Am. St. Rep. 349). And yet 
of construction was probably violated, 


there are cases where the testator, 


reference is made to Beaumont v. Fell, 
2 P. Wms. 140; and Langston v. Langs- 
ton, 8 Bligh, 167; s.c.2 Cl. & F. 194. 

It should further be remembered 
that mistakes in wills cannot be cor- 
rected in order to change their con- 
struction. Not even a court of 
chancery has jurisdiction for that 
purpose. A mistake may be corrected 
by construction, if notwithstanding 
the mistake the context, properly ex- 
pounded by the aid of the facts, shows 
clearly what is meant; but this is as 
far as the court can go. Goode »v, 
Goode, 22 Mo. 518 (66 Am. Dec. 630, 
and note); Sturgis v. Work, 122 Ind. 


under a mistake as to the state of his 
property, has made one bequest, and 
the court has taken the liberty to con- 
jecture what he would have intended 
if he had known the true state of the 
facts,and has decreed accordingly. See 
for examples, the English cases of Sel- 
wood v. Mildmay, 3 Vesey, 306, and. 
Lindgren v. Lindgren, 9 Beav. 358, 
and a case recently decided by the Su- 
preme Court of Pennsylvania, Wash- 
ington and Lee University’s Appeal, 111 
Pa. St. Rep. 572 —all of which are 
believed to be wrong upon principle. 

1 “Testators have a right to be ec- 
centric, capricious, arbitrary, and so 


EXTRINSIC EVIDENCE — WRITTEN INSTRUMENTS. 327 


It is also a principle of interpretation that a precisely named 
legatee must take, at least if the testator knew of his existence, 
though some other person, partially described by the words, may 
seem to be the one whom the testator ought to have intended.! 
Thus in Mostyn v. Mostyn,’ it was suggested that the name 
«‘ John ’’ in the will was a mistake, and that the testatrix meant 
Thomas. But the Lord Chancellor said: ‘* I think it impossible 
for a court of justice to act on that suggestion. We cannot ask 
the testatrix in her grave what she meant. If we could she. 
might say, ‘I said John, and I meant John.’ There is nothing 
in the will inconsistent with that. And, therefore, what we are 
now asked to do might be in direct violation of the will of the 
testatrix.’’ 

But a will may contain words not in ordinary use, and yet they 
may be familiarly employed in some locality, or in some trade or 
profession, or in a sense peculiar to a religious sect, or the like. 
In such cases the provincial or technical or sectarian meaning 
will be adopted by the interpreter as the meaning of the words 


as used by the writer. Indeed, a will may be written in whole 
or in part in cipher or in short-hand, and then the signs on the 
instrument, as used by the writer, must be translated into words, 
and the will interpreted accordingly. It is in order to include 


far as-the term may be used, unjust; 
nor does it seldom, I believe, happen 
that they have reasons known to them- 
selves, though not to those who ex- 
pound their wills, for dispositions 
seemingly strange and unreasonable. 
Testators are not bound to have good 
or any reasons for what they do, or 
when they have reasons to state 
them.”? Per Knight Bruce, L. J., in 
Hart v. Tulk, 2 De G., McN. & G. 
313. See also Bird v. Luckie, 8 Hare, 
306. 

1 See Am. Bible Society v. Pratt, 9 
Allen (Mass.), 109; Tucker v. Seaman’s 
Aid Society, 7 Met. 188. 

2 6H. of L. Cas. 155. 

3 For an example under the rule 
that a precisely named legatee must 


take, however improbable it may be 
that he was really intended by the tes- 
tator, unless such intent be irrational, 
see In re Peel, 2 L. R. P. & D. 46, of 
which case Mr. Taylor says (2 Taylor 
on Evidence, s. 1202, n. 6) that it 
“may be considered by some unpro- 
fessional men as a reduction of this 
rule to an absurdity.”’ As indicating 
that the courts will evade the rule 
whenever it is possible to do so, see 
Inre Wolverton Mortgaged Estates, 7 
Ch. D. 197. And see also Powell v. 
Biddle, 2 Dallas, 70 (1 Am. Dec. 263), 
a case which seems to be correctly 
decided, notwithstanding the sharp 
criticism on it by Shaw, C. J., in 
Tucker v. Seaman’s Aid Society, 
supra. ‘ 
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this case, no doubt, that Sir Fitzjames Stephen defines the con- 
struction of a document to be ‘ ascertaining the meaning of the 
signs or words made upon it and their relation to facts.’’ An ex- 
ample under this head is found in the case of Kell v. Charmer,' 
where the will read, ‘‘ I give and bequeath to my son William 
the sum of i. x. x. To my son Robert Charles the sum of o. x. 
x.”’ And evidence was admitted to show that the testator wasa 
jeweler, and in the course of his business used certain private 
marks or symbols to denote prices or sums of money, and that 
by such system the letters i. x. x. and o. x. x. denoted £100 
and £200 respectively ; and this meaning of the letters as used 
by the testator in his business was adopted as their meaning as 
used in his will, and the legacies were decreed accordingly. 

But though the words are in ordinary use, and have a strict 
and primary meaning, it may nevertheless be manifest from the 
context of the will that, as used by the testator, their meaning 
is not their primary sense, but some less proper or secondary 
sense, and they will be so interpreted; and this, notwithstanding 
their primary sense may be fixed by a legal rule of construction, 
as distinguished from a rule of law. In this case the court, in 
the language of Lord Cairns in Hill v. Crook,’ uses the context 
**as the dictionary from which to find the meaning of the terms 
he has used,’’ and they are interpreted ‘‘ according to that 
nomenclature, and not in their ordinary sense.® 


1 23 Beay. 195. He has made his dictionary for us in 


2 L. R. 6 H. of L. case, 265, 285. 


8 An example of this use of the 


context of a will is furnished by a 
very recent English case In Goods of 
Ashton, 1892, P. 83, where it is said 
by Jeune, J.: * Inthis will the testator, 
to use the language of Lord Cairns in 
Hill v. Crook, ‘ has made us a diction- 
ary.’ If he had done itin terms, there 
would have been nothing more to be 
said; but he seems to me to have done 
it practically, because he has used the 
word ‘nephew’ where it clearly meant 
an illegitimate grand-nephew, and he 
has also described as his ‘niece’ a 
person who was his illegitimate niece. 


an unambiguous way, and if we are 
entitled to use that dictionary it makes 
the case clear.’”? And he decided that 
he was entitled to use it, and decreed 
accordingly. The meaning of the 
words as used by the testator, in a 
particular text of his will, can also be 
ascertained from the testator’s testa- 
mentary plan and purpose as apparent ° 
on the face of the will. Thus in Byng 


v. Byng, 10 H. L. Cas. 170, it was 
held that the rule in Wild’s Case 
(which is a rule of construction and 
not a rule of law, see Clifford v. Koe, 
5 App. Cas. 447), would yield to an 
intent manifested by the whole context 


oer 
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But apart from the context of the will there is another way in 
which the presumption that the words were used in their ordinary 
sense may berepelled. For, to use the language of the Supreme 
Court of Massachusetts,’ ‘‘in every case the words must be 
translated into things and facts by parol evidence ’’ — that is to 
say, the court must inquire as to the application of the words to 
the facts to see if the words can be made operative. This pro- 
cess is thus described by Judge Moncure:? ** The court of con- 
struction, with the testator’s will in hand, looks for the object of 
his bounty and the thing intended to be given, and expects them 
to answer precisely the terms of description given of them in 
the will. Generally they do, and there is no difficulty. Often 
they do not, and sometimes there are two or more objects or 
subjects which answer precisely, or equally, the description 
contained in the will.’ 

Here, then, we find a predicament of facts which calls for the 
use of extrinsic evidence in aid of the interpretation of the writ- 
ing. But extrinsic evidence of what? How shall the meaning 
of the words as used by the testator be discovered when diction- 
ary and grammar fail us, and the context affords no assistance? 
There are but two possible sources of information — viz., the 
facts and circumstances of the case, and the intention of the tes- 
tator as declared by him before, at, or after the making of his 
will. . For though the difficulty was caused by the facts, yet it is 
possible that it will disappear on further inquiry into the facts; 
thus justifying the wisdom of the nursery paradox :— 


‘“‘There was a man in our town, 
And he was wondrous wise; 


(This describes the judicial expositor, of course.) 


“ He jumped into a bramble bush, 
And scratched out both his eyes. 


of the will, so that ina devise “to A _ the effect of a gift “‘to A and her chil- 
and her children,’ though there were dren,’’ see Mosby v. Paul’s Adm’r, 88 
children of A living at the “time of Va. 533, where the previous Virginia 
the will,’”’ the word “ children’? was _ cases are cited. 

construed as a word of limitation, 1 Doherty v. Hill, 144 Mass. 468. 
thereby creating an estate tail. For 2 Roy v. Rowzie, 25 Gratt. 599. 

the peculiar doctrine in Virginia as to 
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(This is the unhappy situation of the aforesaid expositor after 
his first encounter with the facts; yet, mark you: ) 
** But when he found his eyes were out, 


With all his might and main 
He jumped into another bush, 


(More facts, obviously.) 


* And scratched them in again.’’ 


But this is not always the happy issue out of all his troubles of 
the judge who journeys, will in hand, among the facts surround- 
ing the testator. It sometimes happens that from those facts 
there is *‘no light, but rather darkness visible,’’ and the inter- 
preter must turn elsewhere for help ; or — that tragedy of judicial 
interpretation — the will must fail for uncertainty. But whither 
can he turn? The text, context and facts have been appealed to 
in vain. There is but one recourse; the testator must be allowed 
himself to declare his meaning; his extrinsic declarations of 
intention must be received in evidence, and actual intention, as 
thus manifested, must be invoked to throw light on the meaning 
of the words as used in the will. 

We have now seen all the extrinsic evidence that can be offered 
in aid of the interpretation of a will, and we find that it is 
divisible into two great classes. Of these the first consists of 
material facts, and these may concern the testator, his property, 
his family, the claimant or claimants under the will, their rela- 
tions to the testator, etc. The second class, on the other hand, 
is confined to direct evidence of the testator’s actual intention, 
such as his declarations of intention, his informal memoranda for 
his will, his instructions for its preparation, and his statements 
to the scrivener or others as to the meaning of its language. 
And this division of extrinsic evidence not only exists in the 
nature of the case, but is of the utmost practical importance in 
the interpretation of wills, as the rules for the admissibility of 
the two kinds of evidence are not the same. Let us call the first 
kind the facts and circumstances, and use the expression declara- 
tions of intention to describe all extrinsic statements by a testa- 
tor as to his actual testamentary intentions —7. e., as to what he 
has done, or designs to do, by his will, or as to the meaning of 
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its words as used by him. And with this understanding of the 
terms, let us now inquire what use can be made, in the interpre- 
tation of a will, of the facts and circumstances, and what of the 
testator’s declarations of intention. ° 
As to the facts and circumstances, the law is that they are 
always admissible in evidence in a case of disputed interpreta- 
tion; and this is clearly right.1_ For the object of interpretation 
is to ascertain the meaning of the words as used by the testa- 
tor; what the words represented in his mind; what he understood 
to be signified by them; and for this purpose it is indispensable 
that the expositor should know the situation of the testator; the 
state of his family and property; his relations to persons and 
things; his opinions and beliefs; his hopes and fears; his habits 
of thought and of language; in a word, that the interpreter 
should identify himself with the testator as to knowledge, feel- 
ing, and speech, and thus, scanning the words of the will from 
the testator’s point of view, decide as to their meaning as used 
by him. In the language of Chief Justice Marshall: ? In the 
construction of ambiguous expressions the situation of the parties 
may very properly be taken into view. The ties which connect 
the testator with his legatees; the affection subsisting between 
them; the motives which may reasonably be supposed to operate 
with him and to influence him in the disposition of his property, 
are all entitled to consideration in expounding doubtful words, 
and in ascertaining the meaning in which the testator used them.’’ 
And this language is quoted and approved in Colton v. Colton.* 
And in Hatcher v. Hatcher‘ it is said: ‘* In order to better com- 
prehend the scheme which the testator had in his mind for the 
disposition of his estate, the judicial expositor is permitted to 
place himself, figuratively speaking, in the very shoes of the 
person whose will he is called on to construe, and with the aid 
of such extrinsic evidence as is admissible for the purpose to 
possess himself of the condition of the testator and his family, . 


1See Wigram Ext. Evid., Prop. 2 Smith v. Bell, 6 Peters, 74. 
V.; 2 Wharton Evid., § 998; 2 Taylor 3 127 U. 8. 300. 
Evid., § 1198; 1 Redfield Wills, p. * 80 Va. 169. 
621; 1 Jarman Wills, p. 422; Allgood 
v. Blake, L. R. 8 Eq. 160. 
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and of such surrounding facts and circumstances as may be 
reasonably supposed to have influenced him in the disposition of 
his property.”’ * 

It has been seen that evidence of the surrounding facts and 
circumstances is always admissible in aid of the interpretation of 
the will—. e., as explanatory of the meaning of the words as 
used by the testator. It may be of interest now to inquire how 
facts can explain words, and how interpretation can be influenced 
by the situation of the testator and the circumstances under 
which the will was written. 

In the first place, it frequently happens that when the words 
are capable of two meanings, the facts negative the possibility of 
one meaning, and thus leave the other as necessarily the mean- 
ing of the words as used by the testator. Thus, to take a case 
put by Lord Coke (the Lord Cheyney’s case):? If a man de- 
vise his land ** to my son John,”’ and it turns out that at the 
date of the will he had two sons named John, there arises a 
difficulty as to the son intended by the testator. If now it be 
shown that the elder son had been long absent and unheard of, 
and was believed by the testator to be dead, these facts negative 
the supposition that the word ‘‘ John ’’ meant for him his elder 
son, and so the name, as used by him, in the light of the facts, 
signifies the younger son, and thus the facts have become 
explanatory of the word. 

Again, when the words describe equally two different things 
the situation of the property may show clearly what is meant. 
Thus, to take a case put by Wigram: ® ‘* Suppose a testator, 
resident in India, to bequeath to A B, who was also in India, 
some specific chattel —e. g., a gold watch — and that the tes- 
tator had with him a specific chattel of the kind described, and 
that he was also owner of another of the same description which 
he had left in England twenty years before.’? Any one would 
say that under these circumstances ** my gold watch’? meant to — 
the testator the gold watch in India; that this was the meaning 
of the words as used by him. The reason given by Wigram is 


1 See also Miller v. Potterfield, 86 3’ Extrinsic Evidence in Aid of the 


Va. 876. Interpretation of Wills, Pl. 78 and 77. 
2 5 Co. 68. 
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that no testator, if he had intended to bequeath the watch he had 
left in England, could possibly have thought the description he 
had used sufficient, whereas it would be otherwise with the watch 
in India. In other words, when we understand the facts in the 
case, and place ourselves in the situation of the testator, we see 
that what was in the abstract an insufficient description becomes 
sufficient from his point of view, and the interpreter is judicially 
persuaded of the meaning of the words as used by him. And 
while the effect is to construe ‘‘ my gold watch ’’ as equivalent 
to gold watch in India,’ the words ‘in India’’ are not 
added to the will én order to its interpretation but by the inter- 
pretation of the will, in the light of the facts, it is found that 
the words ‘* my gold watch,”’ as used in the will, mean my gold 
watch in India, and they are therefore construed accordingly. 

In the third place, facts may be directly explanatory of the 
meaning of the words as used by the testator when it is shown 
that he has been in the habit of calling certain persons by pet- 
names or nick-names, or of using any words with a meaning 
peculiar to himself. Thus in Lee v. Pain! the testatrix, who was 
an old lady, had been a great friend of Rev. Mr. Bowden, and 
of his daughter, Miss Bowden; and on the marriage of the lat- 
ter to Rev. Mr. Washbourne she seems not to have taken kindly 
to the new name, but called her Mrs. Bowden instead of Mrs. 
Washbourne; and when there was a daughter born to Mrs. 
Washbourne, she called the daughter, with a perverse consist- 
ency, Miss Bowden. And when her will was read—to show 
how completely she had been living in a past generation of 
names — it was found to contain legacies ‘*to Mrs. and Miss 
Bowden, of Hammersmith, widow and daughter of the late Rev. 
Mr. Bowden.’’ And yet in the light of the facts, there being 
no persons to answer either the names or the description in the 
will taken literally, there could be no doubt that, in spite of the 
curious misuse of words, the words as used meant for the testa- 
trix, ‘* Mrs. and Miss Washbourne,”’ and it was held that they 
were entitled to the legacies. 

There is still another way in which facts may be explanatory 


1 4 Hare, 251. 
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of words in a case of disputed interpretation. In the three cases 
already considered there was no question as to the testator’s 
motives. But suppose the facts offered in evidence show that 
the situation of the testator towards one of the two claimants 
was such that he was prompted by the strongest motives of 
affection, or gratitude, or natural duty (or, perhaps, all three 
combined) to make a provision by will for him; whereas none 
of these reasons existed in favor of the other, but the exact re- 
verse. Now, if the words in the will should equally describe 
both claimants, or should be in part applicable to one and in 
part to the other, these facts showing motive, when brought into 
contact with the words in the will, tend, as the subjective ante- 
cedents of intention, to render it probable that, as used by the 
testator, the words describe one elaimant rather than the other, 
and so become explanatory of the words. And thus probability 
becomes the guide of interpretation, as it has been said to be the 
guide of life. And if it be objected that we have here made use 
of actual intention in order to ascertain the meaning of the 
words, the answer is that the actual intention, so far as it may 
be involved in the facts, and provided it is not made the subject 
of direct proof, as itself a substantive, independent fact, is 
always admissible in evidence, in connection with the words in 
the will, and becomes explanatory of the words, and of evidential 
value, because it is relevant to the real issue— the meaning of 
the words as used by the testator. 

We are now ready to take up the second class of extrinsic evi- 
dence, viz.: The testator’s declarations of intention as contrasted 
with the facts and circumstances of the case. And here, in the 
language of Lord Coke, we must ‘‘ note a diversity ’’ in this re- 
spect, that while the material facts are always admissible, there 
is but one situation in which the judicial expositor has the right 
to invoke the aid of declarations of intention, and that is where | 
the words in the will describe well, but equally well, two or more 
persons, or two or more things, and such declarations are offered 
to show which person or which thing was meant by the testator — 
i. e., by the words in the will as used by him. This is the case 
of ** equivocation,”’ as it is called by Lord Bacon, and it is ex- 
emplified by a devise *‘ to John Cluer, of Calcot,’’ when there 
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are two persons who answer that description; or a devise of 
‘the close in Kirton, now in the occupation of John Watson,”’ 
when the testator owns two closes in Kirton, both, at the date 
of the will, in the occupation of John Watson. 

Before proceeding to inquire more minutely when the case does 
or does not amount to ** equivocation,’’ let us pause to consider 
the nature of this *‘ evidence of intention,’’ as it is sometimes 
called, and the reasons for its exclusion in all cases save one. 

It will be remembered that the ultimate object of judicial 
interpretation is to ascertain the meaning of the words as used by 
the writer, or as it is sometimes put, the intention of the writer 
as expressed in the words. Now, as the will must be in writing, 
no other intention than that contained in the will itself can be 
recognized by the court as operative and dispositive; and it might 


: be thought that the testator’s actual intention, established by the 
y testimony of witnesses as to his extrinsic declarations, an inten- 
, tion outside of the will, and which might never extend to the 
. point of executive volition, and which might exist though no will 
: was in fact, ever made, must, in the nature of the case, be irrel- 
: evant and inadmissible in evidence. But the truth is, that such 
' intention, when a will has been made and a difficulty arises in its 
iS 
n 1 Jones v. Newman,1 W. Bl. 60; Thayer’s Cases on Evidence, p. 1045, 
il Richardson v. Watson, 4 B. & A. 799. note: “‘ A devise to my nephew, where 
For more recent cases of equivocation, there were several nephews, was al- 
yf 
see Bodman v. American Tract Society, lowed to carry the property to one of 
9 Allen (Mass.), 447, where the bequest them, Thomas Dee (1) on evidence of 
i- was to “‘ The American Tract Society,’” merely explanatory facts, which the 
d and there were two societies bearing Vice-Chancellor declared to be sufli- 
that corporate name; and Gilmer v. cient by itself; and (2) on the testa- 
" Stone, 120 U. S. 586, where a bequest tor’s direct statements of intention, 
e- was of “the remainder of my estate furnished by the solicitor who drew 
re to be equally divided between the the will. ‘ This evidence,’ it was held, 
ht board of foreign and the board of ‘is admissible here, as the case is one 
home missions,’’ it appearing that va- where the extrinsic evidence has shown 
re = rious churches have boards of home that the description in the will is alike 
re and foreign missions. The ambiguity applicable, with legal certaiaty, to not 
ed in this case, however, was removed by only Thomas Dee, but to one or more 
aid of the facts and circumstances other nephews.’” See also Bennett v. 
= without resort to declarations of in- Marshall,2 K. & J. 740; Lee v. Pain, 
se tention. And see Phelan v. Slattery, 4 Hare, 249; Re The Clergy Society, 2 
X= 19 L. R., Irish, 177, concerning which K.&J. 615; Doe v. Allen, 12 Ad. & E. 
the following statement is takenfrom 451. 
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interpretation, is admissible in evidence on the same ground on 
which it is allowed to prove the surrounding facts and circum- 
stances, viz.: as being evidential in its nature and tending to 
show the meaning of the words as used by the testator. For, 
in the language of Lord Abinger : «* The intention shows what he 
meant to do; and when you know that, you immediately per- 
ceive that he has done it by the general words he has used, 
which in their ordinary sense may properly bear that construc- 
tion.”” Thus an inference is drawn from the actual intention, 
used evidentially, to the operative intention, expressed in the 
words of the will; and though they are found to coincide, yet 
the testator’s disposition of his property is effectuated by the 
words of the will and not by the outside (or actual) intention, 
of which the law takes cognizance as a means to an end, by 
reason of its probative force, and not as itself the end in view.? 


1 In Hiscocks v. Hiscocks,5 M. & Evid. 1062), it is said: “If two or 
W. 363. more objects equally fulfill the descrip- 

2 The ground on which declarations tion found in the will, in such case, 
of intention are receivable in evidence and as Lord Abinger says in Doe », 
in the case of “‘equivocation’? has Hiscocks, 5 M.& W. 368, in such case 
been variously stated. In Wigramon_ only, recourse may be had to the 
Wills, Pl. 152, itis said: ‘“‘Astothose declarations of the testator, because 
cases in which the description inthe the problem is otherwise insoluble, 
will is applicable indifferently to, and and because such recourse, under such 
sufficiently describes, more than one conditions, constitutes no attempt to 
subject, the principle upon which they vary by parol evidence the terms of the 
proceed may, perhaps, be explained; will.”” And in Bodman v. American 
for in such cases, although the words Tract Society, 9 Allen (Mass.), 447, 
do not ascertain the subject intended, Bigelow, C. J., thus speaks of declara- 
they do describe it. The person held tions ina case of equivocation: “ Such 
entitled in these cases has answered evidence does not vary the written 
the description contained in the will. language. It only enables the court 
The effect has only been to confine the to reject one of the two subjects to 
language to one of its natural mean- which the description applies, and to 
ings. The court has merely rejected; ascertain which of them the testator 
and the intention which ithas ascribed understood to be signified by the words. 
to the testator, sufficiently expressed, used in the will. It is necessarily as- 
remains in the will. * * * Orper- sumed in all cases where such latent 
haps the more simple explanation is ambiguity arises in the interpretation 
that the evidence only determines of a will by the existence of two per- 
what subject was known tothe testator sons or objects which answer the 
by the name or other description he description given by the testator, that 
has used.”?” In Paton v. Ormerod, he was ignorant of the fact, or did not 
Probate Division, 1892 (Thayer’s Cas. remember that the two were known 


at 
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But, it may be asked, if this is the true theory on which 
declarations of intention are received in evidence —if they are 
really evidential —why are they not admitted in all cases, in- 
stead of being limited to the single case of equivocation? The 
answer is that such evidence is regarded as peculiarly dangerous, 
and is therefore confined, for reasons of policy, to that one case 
in which the words of the will describe well, but equally well, 
two or more persons or things, and in which the judicial exposi- 
tor might well exclaim with Captain Macheath in the ‘‘ Beggar’s 
Opera: ”” 


“ How happy could I be with either, 
‘Were t’other dear charmer away.”’ 


The will ‘* sees double,’’ and the effect of the evidence is to 
correct this defect of vision by rejecting one of the two objects 


and called by the same name. This 
assumption rests on the ground that 
it is reasonable to suppose that if the 
testator had known of the existence of 
two objects bearing the same name he 
would have made the description more 
definite, so as to remove the ambiguity. 
The law permits oral evidence to be 
introduced in such cases for the pur- 
pose of showing which subject was 
known to the testator, or which he had 
in mind when he inserted the name in 
his will.”?”, Mr. Wharton (on Evid., s. 
992) disposes of the difficulty as fol- 
lows: ‘When it is doubtful as to 
which of two or more extrinsic ob- 
jects, a provision in itself unambigu- 
ous, is applicable, then evidence of a 
testator’s declarations of intention is 
admissible; not, indeed, to interpret 
the will, for this is on its face unam- 
biguous, but to interpret the extrinsic 
objects. When this is done the court, 
so it held, applies the will by deter- 
mining which of these extrinsic objects 
it designates.”” In Tucker v. Seaman’s 
Aid Society, 7 Metc. (Mass.) 188, it 
is said by Shaw, C. J., speaking of a 
devise of ‘“‘ my manor of Dale”’ to my 
nephew, John Smith, “‘ when the testa- 


VOL, XXVIII. 


tor has two manors of Dale, and two 
nephews named John Smith, perhaps 
it would be more consistent with prin- 
cipie, if this were a new question, to 
hold that such a bequest [devise?] is 
void for uncertainty, and so let in the 
heir; it being in truth impossible to 
see by the will which nephew took or 
which estate passed. But as the will 
does clearly describe a particular 
estate, and names a person in being as 
the object of the testator’s bounty, it 
was early held as the legal construc- 
tion of the statute that from the neces- 
sity of the case extrinsic evidence 
must be admitted to show which was 
intended.’? But the true doctrine is 
believed to be that, on principle, de- 
clarations of intention would always 
be admissible as explanatory of the 
testator’s words; and their exclusion 
in other cases than that of “‘ equivo- 
cation’ is the result merely of a rule 
of evidence based on public policy. 
See “‘The ‘Parol Evidence’ Rule” 
(by Prof. Thayer), 6 Harv. Law Re- 
view, 417; Thayer’s Cas. on Evid., p. 
1014-1019; Hawkins on Wills, p. 8, e¢ 
seq. 
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to which the description applies, whereby the other becomes at 
once ascertained, as described by the words as used by the 
testator. 

Declarations of intention are receivable, therefore, in one 
case only, and that is when each of a plurality of subjects or 
objects follows and fills out the description in the will; and when 
declarations in favor of either will accord with the words in the 
will. In ali other cases they are rejected, as the law will not 
permit verbal declarations to influence the construction of the 
will, much less to compete with the written declarations con- 
tained therein. As has been well said: ‘* Evidence so nearly 
allied in character to that furnished by the will itself presents 
an aspect of rivalry to the will which raises a presumption against 
its reception. * * * Again, evidence of this kind presents 
peculiar facilities to fraud. It may easily be imagined or in- 
vented; and, when fraudulently produced, is difficult of detec- 
tion. If a witness swears that a deceased testator, in a private 
interview, explained to him the sense in which he wished some 
clause of his will to be understood, such evidence, however false, 
cannot possibly be disproved.’’! But with regard to the extrin- 
sic proof of facts, it is added: ‘It is obvious that there is not 
the same danger of fraud in the employment of evidence of this 
nature as in the case of direct proof of intention. The facts 
upon which arguments are founded, bearing indirectly on the 
question of interpretation, are generally either matters of noto- 
riety or such as may be proved without any extraordinary difli- 
culty. The proof of the testator’s condition in life, of the 
nature and extent of his property, of the circumstances of his 
family, of the relation in which he stood to any person named 
in his will, is not accompanied with any particular uncertainty 
or any extraordinary temptation to fraud and perjury. Again, 
facts of this kind do not assume any aspect of rivalry with the 
declarations of the will. They are altogether different in char- 
acter, and the knowledge of them merely tends to place the 
interpreter, according to the expression so frequently used, in 


1 For an elaborate statement ofthe in aid of the interpretation of wills 
objections to declarations of intention see 2 Wharton Evid., sec. 992. 


[ 
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the position of the testator, and to enable him to scan the lan- 


guage from the same point of view. 


12 Jurid. Soc. Papers, p. 359, 
Article by F. M. Nichols, Esq. It 
should be borne in mind that the 
“declarations of intention ’’ consid- 
ered in this paper are. such only as 
are Offered as bearing upon the inter- 
pretation of the words of the will; 
and that no reference is made to the 
use of declarations of intention upon 
the issue of fraud in procuring a will, 
undue influence, and the like. For a 
discussion of this use of such declara- 
tions see 1 Redf. on Wills, p. 543, 
et seq.; 2 Wharton on Evid., s. 1012. 
Nor is it within the scope of this paper 
to discuss the cases in which declara- 
tions of intention are admissible “ to 
rebut an equity,’’ as the phrase is. 
See on this subject 1 Greenleaf Evid., 
s. 296; 2 Taylor Evid., s. 1227, et seq.; 
1 Redf. Wills, p. 642, e¢ seq. And it 
should further be remembered that 
while on the question of interpretation 
declarations of intention are not ad- 
missible except in the case of ‘‘ equiv- 
ocation,”’ yet collateral facts may be 
proved by the testator’s declarations, 
and these may affect indirectly the 
interpretation. In the language of 
Wigram (Ext. Evid. Pl. 104): * Decla- 
rations by the testator on a point col- 
lateral to the question of intention 
may, however, be evidence of an inde- 
pendent fact material to the right in- 
terpretation of the testator’s words.”’ 
And see Wigram, Pl. 195, where it is 
stated that such declarations are not 
confined to the case of equivocation. 
See also 2 Taylor Evid., s. 1210; 
Hawkins Wills, p. 10. But see 1 
Greenleaf Evid., s. 291, where it is 
erroneously said that ‘ declarations 
tending to prove a material fact col- 
lateral to the question of intention, 
where such facts would go in aid of 


the interpretation of the testator’s 
words,” are confined to those cases 
only, ‘in which the description in the 
will is unambiguous in its application 
to any one of several subjects’? — 
i. €., to the case of equivocation. 
Returning to declarations of inten- 
tion in aid of the interpretation of the 
words of a will, it is now settled in 
England that they are equally admis- 
sible ina case of equivocation, whether 
they were made before, at, or after the 
making of the will. In the language 
of Taylor (on Evid., s. 1209) : Where 
declarations of intention are receiv- 
able in evidence the rule most consist- 
ent with modern authorities seems to 
be that their admissibility does not 
depend on the time when they were 
made. Contemporaneous declarations 
will certainly be entitled, ceteris pari- 
bus, to greater weight than those 
made before or after the execution; 
but in point of law no distinction cun 
be drawn between them; unless the 
subsequent declarations, instead of 
relating to what the declarant had 
done, or had intended to do, by the 
instrument written by him, were sim- 
ply to refer to what he intended to do, 
or wished to be done at the time of 
speaking. Neither will the admissi- 
bility of the declarations rest on the 
manner in which they were made, or 
on the occasions which called them 
forth; for whether they consist of 
statements gravely made to the parties 
chiefly interested, or of instructions to 
professional men, or of light conver- 
sations, or of angry answers to the 
impertinent inquiries of strangers, 
they will be alike received in evidence, 
though the credit due to them, will, 
of course, vary materially according 
to the time and circumstances.”’ See 
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Another reason, no doubt, for the law’s jealousy and distrust 
of the testator’s declarations, except in the case of equivocation, 
is the fear that the court of construction, if allowed to know the 
testator’s actual intention — to see in advance the answer to the 
problem of interpretation — would, though professing to use the 
intention evidentially only, be tempted to strain the meaning of 
the words unduly so as to make them fit the actual intention — to 
force the answer, as it were, and thus to allow *“ conjectural 
interpretation to usurp the place of judicial exposition.’”’ Ex- 
amples of this are not wanting under the older decisions in 
England, which permitted the use of declarations in cases where 
they are not now allowed.!_ Andin Langston v. Langston,’ Lord 
Brougham, with characteristic curiosity, peeped at the answer; 
i. e., he looked at the draft of the will, though confessing he had 
no right to do so (the case not being one of equivocation), and 
his interpretation accorded precisely with what he found there, 
though he protested earnestly that he had laid the draft ‘ en- 
tirely out of view.’’* In the case of ‘‘equivocation,’’ however, 
whatever result is reached must conform to the language of the 
will; and while the declarations have, as between the claimants 
themselves, both equally described by the words, the important 
effect of excluding the one in favor of the other, yet the decree 
of the interpreter is that a person named in the will is entitled to 
take; and this, it is thought, can do no violence to its language.‘ 


also 1 Jarm. Wills, 756; 1 Redf. Wills, 
562, et seqg.; Hawkins Wills, p. 13; 2 
Wharton Evid., s. 938; Browne Parol 
Evidence, pp. 478-483; Doe »v. Allen, 
12 Ad. & E. 455; Hawkins v. Gar- 
land’s Ad’mr, 76 Va. 149. But it was 
once held in England that the declara- 
tions must be contemporaneous with 
the making of the will (Thomas v. 
Thomas, 6 T. R. 671), and the law is 
so laid down in Wigram Ext. Evid., 
Pl. 187; and there are some American 
cases to the same effect. See Browne 
Parol Evid., ubi supra. 

1 See Beaumont v. Fell, 2 P. Wms. 
140. 

2 Cl. and F. 194. 


3 See Grant v. Grant, L. R. 5C. P. 
727, where, referring to Langston ». 
Langston, Blackburn, J., does not 
hesitate to'say: ‘‘ I have always enter- 
tained a notion that the sight of the 
draft had something to do with the 
decision.”” 

4 The rule of evidence by which 
declarations of intention are allowed 
in the case of ‘‘ equivocation,’’ and 
excluded in all other cases, has not 
altogether escaped criticism. Thus in 
Charter v. Charter, L. R. 7 H. L.C. 
304 (which was not a case of equivo- 
cation), Lord Selborne says: “ If the 
direct evidence of intention which has 
been offered by the respondent, inde- 
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Let us now return to the important inquiry, What is an equivo- 
cation — the one case in which the law tolerates ‘‘ declarations ”” 
outside of the will, and is not affrighted at the dread apparition 
of the testator’s ‘‘actual intention,’’ as it is called. In the 
language of Bacon, an equivocation arises ‘* when one name and 
appellation doth denominate divers things.’’ By Wigram’s 
seventh proposition, ‘‘ evidence of intention ’’ is admissible only 
‘when the object of the testator’s bounty or the subject of dis- 
position (7. é., the person or thing intended) is described in 
terms applicable indifferently to more than one person or thing.”’ 
According to Taylor! the declarations of the testator are re- 
ceivable in evidence in but one case — viz., when it appears that 
the description in the will is ‘alike applicable with legal cer- 
tainty to two or more persons or things.’’ And in Charter v. 
Charter,” it is said by Lord Chancellor Cairns: ‘* The only case 


pendently of the light thrown by ex- 
trinsic facts upon the words of the 
will, could properly be regarded, there 
would be no difficulty; but I think we 
are compelled to hold, after Doe v. 
Hiscocks, 5 M. & W. 363; Bernasconi 
v. Atkinson, 10 Hare, 345, and Drake 
v. Drake, 8 H. L. C. 172, that the 
court below was wrong in receiving 
that evidence. Why the law should 
be so in cases where some error of 
description involving a latent ambig- 
uity has to be corrected, when evi- 
dence of the same kind is admitted in 
what Lord Bacon describes as cases 
of ‘equivocation’ (Maxims of the 
Law, Rule XXIII) [more usually 
numbered XXV], I am not sure that I 
clearly understand; but it has been 
conclusively so settled by a series of 
authorities to which we are bound to 
adhere.’”? And in ‘‘ Stephen’s Digest 
of the Law of Evidence,’’ App’x, Note 
XXXIII, it is said: “The strictly 
logical course, I think, would be 
either to admit declarations of inten- 
tion both in cases falling under para- 
graph 7 [of Art. 91, where the docu- 
ment applies in part, but not with 


accuracy, to the circumstances of the 
case], and in cases falling under 
paragraph 8 [cases of equivocation], 
or to exclude such evidence in both 
classes of cases, and to hold void for 
uncertainty every bequest or devise 
which was shown to be uncertain in 
its application to facts.” In Taylor 
on Evid., s. 1217, it is said: “It must, 
however, be remembered that in cases 
of this nature [i. e. where part of the 
description answers to one claimant 
and the remainder applies to another. 
See s. 1215] the court — fettered by a 
rule which would be regarded as 
absurd in the ordinary affairs of life— 
cannot receive any declarations of the 
testator as to what he intended to do 
in making his will. This was the pre- 
cise point determined in the leading 
case of Doe v. Hiscocks.’? And see 1 
Redfield on Wills, p. 613, note 29, at 
end, where the author speaks of the 
rule which rejects “ direct proof of 
intention’’ in cases other than those 
of equivocation as ‘excluding the 
most reliable portion of the evidence.” 

1 On Evid., s. 1206. 

2 L. R. 7H. L. 364, decided in 1874. 
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in which evidence of this kind [7. e., parol evidence of state- 
ments of the testator] can be received is where the description 
of the legatee or of the thing bequeathed is equally applicable 
in all its parts to two persons or to two things.’’ And in Patch 
v. White,! it is said by Mr. Justice Bradley, speaking for the 
court, that the kind of ambiguity which may be removed by the 
declarations of the testator is ‘‘ when there are two persons or 
things equally answering the description.’’ And in Senger », 
Senger,’ Judge Richardson thus summarizes the language of 
Judge Lee in Wooton v. Redd,* ‘* Declarations of the testator 
as to his intention to make a particular bequest, or that he had 
made such a bequest, is not competent evidence except where 
the terms in the will indifferently and without ambiguity apply 
to each of several different things or persons, when evidence 
may be received as to which of the subjects or persons so 


described was intended by the testator.”’ + 
From these authorities (and many others) it is established 


1117 U. S. 211, 217. 

2 81 Va. 687, 695. 

3 12 Gratt. 196, 207. 

4In 1 Jarman Wills (433), the 
opinion is expressed that though a 
case of equivocation should exist ina 
will, yet no evidence of oral declara- 
tions by the testator respecting his 
intention would be admissible if the 
surrounding circumstances disclosed 
reasons for the testator’s preferring 
one person to another of the same 
name; and this on the ground that 
“there is properly no ambiguity until 
all the facts of the case have been 
given in evidence and found insuffi- 
cient for a definite decision.’”’ But it 
is not believed, when the case is other- 
wise proper for the admission of de- 
clarations of intention, that they are 
excluded, because, without them, the 
doubt could be resolved in one way on 
the facts and circumstances; but that 
the declarations are entitled to be re- 
ceived along with the facts, and this 


whether they corroborate the infer- 
ences to be drawn from the facts or 
oppose such inferences. It does not 
seem reasonable that a decision should 
be made as between competing claim- 
ants, equally described by the words 
of the will, by the feeble light afforded 
by facts suggesting a preference by 
the testator for one over the other, 
when the testator’s express declara- 
tions are opposed to such an inference. 
The true doctrine is that facts and 
declarations should both be received, 
and then on the whole evidence the 
judge must decide whom the testator 
meant by the words he has used. See 
this view taken in Wigram Ext. Evid., 
p. 118, by O’Hara. See alsoStephen’s — 
Dig. Evid., Art. 91. And there is no 
suggestion in any of the recent decis- 
ions that in a case of equivocation the 
declarations are to be excluded until 
the facts have been appealed to in vain 
to remove the ambiguity. 
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that in order to amount to a case of equivocation the language 
of the will must satisfy these two conditions :— 

1. The words of the will must be descriptive of concrete ob- 
jects; that is, if some person or thing whose identification is the 
purpose of the declarations of intention. Such declarations are 
not now allowed (though it was formerly otherwise in equity !) 
to explain the meaning of ambiguous expressions in a will, not 
even if **the words stand in equilibrio, and are so doubtful that 
they may be taken one way or the other.’’ Nor are they allowed 
to explain generic terms, to show the extent of their meaning as 
employed by the testator. Such difficulties must be solved by 
construction, aided, it may be, by light from the surrounding 
facts and circumstances, but the case is not one of ‘* equivoca- 
tion’’ in the true sense, and no declarations of intention are 
receivable.?- And it is on this principle that declarations of 
intention cannot be received to show the meaning of the word 
‘‘ increase ’’ in a bequest of ‘a negro woman named Jenny, and 
her increase; ’’* nor to show, under a devise of ‘‘ all my estate 
to be equally divided between the children of my deceased son 
Joseph and the children of my daughter Elizabeth,’’ that the 
children of Joseph and Elizabeth were meant to take per stirpes 
and not per capita.‘ 

2. The description in the will must be equally applicable in all 
its parts to two or more persons or two or more things. For 
unless there be a plurality of objects or subjects, if the doubt 
arises as to a single person or a single thing supposed to be de- 
scribed, though imperfectly, by the words of the will, there can 
be no competition between subjects or objects, and without com- 
petition there is no equivocation. And though there are several 
competing subjects or objects, yet if no one of them * follows 
out and fills the words in the will,’’ but the description applies 
in part to the one and in part to the other, this is no case of 


1 See Pendleton v. Grant, 2 Vern. 3 Puller v. Puller, 3 Rand. 83, ex- 
517; Strode v. Russell, 2 Vern. 620; plaining Reno v. Davis, 4 Hen. & M. 
Hampshire v. Pierce, 2 Ves. Sr. 216; 283. 

Wigram on Wills, Pl. 109. * Senger v. Senger, 81 Va. 687. 

2 See Wig. Extr. Ev., Pl. 209; 2 

Whart. Ev., s. 993. 
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equivocation, and declarations of the testator’s intention are 
inadmissible. For this is not a case of double vision, where the 
will describes well, but equally well, two or more persons or 
things, but rather a case of verbal strabismus, where the descrip- 
tion in the will squints, looking partly in one direction and partly 
in the other. The description is balanced, and while the equi- 
poise may be broken and a decision made between the repugnant 
parts of the description by the aid of surrounding facts and cir- 
cumstances, the case is not one which admits of the law’s heroic 
treatment by the admission of declarations of intention. This 
was decided in the great case of Hiscocks v. Hiscocks,’ and has 
been followed in England in Drake v. Drake,’ and Charter »v, 
Charter,® and ls now regarded as settled law. Thus, in Hiscocks 
v. Hiscocks,‘ the devise was ‘** to John Hiscocks, eldest son of 
my son John Hiscocks.’’ But the eldest son of John Hiscocks 
was not named John, but Simon, so that while the name fitted 
one son the description fitted another; and it was held that no 
declarations of intention could be received in aid of the inter- 


pretation.° 


15M. & W. 363. 

28H. L.C. 172. 

3 L. R.7 H. L. Cas. 364. 

4 Supra. 

5 Hiscocks v. Hiscocks is one of a 
number of cases in which the name in 
the will fits one claimant and the de- 
scription another; and it was formerly 
thought that in the absence of evidence 
the name would be presumed correct, 
and that the description would be re- 
jected as erroneous, and that this was 
the meaning of the maxim veritas nom- 
inis tollit errorem demonstrationis. But 
this doctrine is now exploded in En- 
gland. Thus in Drake v. Drake, 8 H. 
L. C. 172, 179, it is said {by Lord 
Chancellor Campbell: ‘‘ There is a 
maxim that the name shall prevail 
against an error of demonstration; 
but then you must first show that 
there is an error of demonstration, and 
until you have shown that, the rule 
veritas nominis tollit errorem demonstra- 


tionis does not apply. I think there is 
no presumption in favor of the name 
more than of the demonstration. Upon 
referring to the numerous cases that 
have been cited at the bar it will be 
found that there are more instances in 
which the demonstration prevailed 
than in which the name prevailed.” 
And see this language quoted with 
approval by Lord Cairns in Charter v. 
Charter, L. R. 7 H. L. C. 364, 381. 
See also 2 Taylor Evid., s. 1215. The 
disposition made by the court of His- 
cocks v. Hiscocks (which was an ac- 
tion of ejectment) was as follows: 
“Upon the whole, then, we are of - 
opinion that in this case there must be 
a new trial: Where the description is 
partly true as to both claimants, and 
no case of equivocation arises, what is 
to be done is to determine whether the 
description means the lessor of the 
plaintiff or the defendant. The de- 
scription in fact applies partially to 


4 a 
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But the strict letter of the above rule has been so far relaxed 
as to permit a case of equivocation to be made under the maxim 
falsa demonstratio non nocet cum de corpore constat, when, after 
rejecting the misdescription, which is applicable to no person or 
thing, the remainder of the description is sufficient to describe 
equally and with legal certainty two or more persons or two or 
more things. Thus in Careless v. Careless,! the devise was ‘* to 
Robert Careless, my nephew, son of Joseph Careless.’’ The 
testator had no brother Joseph, so that the words “ son of Joseph 
Careless ’’ were rejected as false demonstration.’’ This left 
the description: ‘*To Robert Careless, my nephew;’’ and as 
the testator had two nephews named Robert Careless, the case 
was treated as an equivocation.? 

In the light of the foregoing principles let us consider the case 
of Hawkins v. Garland’s Administrator,’ in order to determine 
whether it presents a case of equivocation, and whether the 
testator’s extrinsic declarations of intention were properly re- 
ceived in evidence. By the fifteenth clause of his will Samuel 
Garland, Sr., bequeathed as follows: ‘*I give to each of my 
namesakes, Samuel G. Slaughter, son of Ch. R. Slaughter; 
Samuel G. White, son of Samuel G. White; Samuel, son of S. 
Garland, Jr., and Samuel G., son of Captain John F. Slaughter, 
a bond of $1,000 of S. S. railroad.’’ 

The difficulty arose as to the person intended by ‘* Samuel G., 
son of Captain John F. Slaughter.’’ At the date of the will, and 
for three or four years thereafter, there was no son of John F. 
Slaughter named Samuel G., but a few months before the testa- 


each, and it is not easy to see how the 
difficulty can be solved. If it were 
res integra, we should be much dis- 
posed to hold the devise void for un- 
certainty, but the cases of Doe v. 
Huthwaite [3 B. & Ald. 632], and 
Bradshaw v. Bradshaw [2 Y. & C. 72], 
and others, are authorities against 
this conclusion. If, therefore, by 
looking at the surrounding facts to be 
found by the jury, the court can clear- 
ly see, with the knowledge that arises 
from these facts alone, that the tes- 


tator meant either the lessor of the 
plaintiff or the defendant, it may so 
decide and direct the jury accordingly; 
but we think that, for this purpose, 
they [it] cannot receive declarations 
of the testator of what he intended to 
do in making his will.’’ 

1 1 Mer. 384. 

2 See Hawkins on Wills, pp. o to 13, 
as to what constitutes an equivocal 
description. 

3 76 Va. 149. 
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tor’s death a son was born to John F. Slaughter who received 
that name. Hence the court very properly rejected the claim of 
‘* Samuel G., the son of Captain John F. Slaughter,’’ and treating 
‘* Slaughter ’’ as a manifest mistake, were called on to consider 
whom the testator intended to describe by the residue of the de- 
scription, viz.: ‘* Samuel G., son of Captain John F.’’ And up- 
on reasoning to which there is no objection, based on the language 
of the will read in the light of the facts of the case, the court 
was of opinion that Samuel G. Hawkins, son of Captain John F, 
Hawkins, was plainly indicated as the object of the testator’s 
bounty. But the court went further, and admitted in evidence 
the parol declarations of the testator that Samuel G. Hawkins 
was one of the namesakes to whom he had given $1,000 by his 
will. And in this, it is submitted, the court erred; for the 
words ** Samuel G., son of Captain John F. Slaughter,”’ do not, 
either before or after the rejection of ‘* Slaughter,’’ describe 
well, and equally well, two or more persons. As there was no 
son of John F. Slaughter named ‘‘ Samuel G.’’ in existence at 
the date of the will, the after-born son cannot be considered as 
described at all by the words in the will; and rejecting 
** Slaughter,’’ only Samuel G. Hawkins could claim by the 
description, ** son of Capt. John F.’’ In truth, the case was a 
simple one of misdescription, without the appearance even of 
equivocation ; and while the result reached was no doubt correct, 
the court should have reached it on the facts, without the aid of 
the testator’s extrinsic expressions of intention, as was done by 
the Supreme Court of the United States in Patch v. White,! a 
case quite similar to Hawkins v. Garland, with the difference that 
in Patch v. White, the misdescription was of the subject devised, 
and not of the object of the testator’s bounty.? 


1117 U.S. 210. 

2In Patch v. White, supra, the 
testator devised to his brother Henry 
a lot in the city of Washington, de- 
scribed as “ lot number six, in square 
four hundred and three, together with 
the improvements thereon erected and 
appurtenances thereto belonging.”’ 
The testator did not own lot 6 in 


square 403, but did own lot 3 in square . 
406, and this lot was claimed as that 
meant by the testator. It was con- 
ceded that this was not a case for 
declarations of intention, but it was 
held by the court that, rejecting the 
mistaken numbers as false demonstra- 
tion, there remained, in the light of 
the facts, a sufficient description in 


4 
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In Hawkins v. Garland, the case of Maund v. McPhail,’ is 
cited, where declarations of intention were received to show that 
by ‘¢ the new colonization society in Africa ’’ the testator meant 


the will to give legal certainty. In the 
language of Mr. Justice Bradley: 
“ The will on its face, taking it all to- 
gether, with the clear implications of 
the context, and without the mislead- 
ing words ‘ six’ and ‘ three ’ devises 
to the testator’s brother Henry in sub- 
stance as follows: ‘I bequeath and 
give to my dearly beloved brother, 
Henry Walker, forever, lot number —, 
in square four hundred and —,together 
with the improvements thereon erected 
and appurtenances thereto belong- 
ing — being alot which belongs to me, 
and not specifically devised to any 
other person in this will.’ In view of 
what has already been said, there can- 
not be a doubt of the identity of the 
lot thus devised. (It is identified by 
ownership, by its having improvements 
on it, by its being a square the number 
of which commenced with four hun- 
dred, and by its being the only lot be- 
longing to the testator which he did 
not otherwise dispose of. By merely 
striking out the words ‘six’ and 
‘three’ from the description of the 
will, as not applicable (unless inter- 
changed), to any lot which the testator 
owned; or instead of striking them 
out supposing them to have been 
blurred by accident so as to be illegi- 
ble, the residue of the description, in 
view of the context, so exactly applies 
to the lot in question that we have no 
hesitation in saying that it was law- 
fully devised to Henry Walker.” 

It seems remarkable that so sound 
a decision as this was dissented from 
by four of the justices, on the ground 
that the words “ lot 6 in square 403 ” 
did describe a certain lot in the city of 
Washington, and the fact that it did 
not belong to the testator was a mat- 


ter of no consequence — if the facts 
did not fit the will, so much the worse 
for the will. And it was said by Mr. 
Justice Woods, dissenting: ‘' The 
only ground on which the plaintiff can 
base his contention that there is a 
latent ambiguity in the devise, is his 
offer to prove that the testator did not 
own the lot described in the devise, 
but did own another which he did not 
dispose of by his will. This does not 
tend to show a latent ambiguity. It 
dées not tend to impugn the accuracy 
of the description contained in the 
devise. It only tends to show a mis- 
take on the part of the testator in 
drafting his will. This cannot be 
cured by extrinsic evidence.” And 
this view of the matter was taken in 
the well-known case of Kurtz v. Hib- 
ner, 55 Ill. 514 (s. c. 8 Am. Rep. 665), 
where there was a mistake similar to 
that in Patch v. White. But thismode 
of dealing with such mistakes is now 
thoroughly discredited. As has been 
well said (6 Harv. L. Review, p. 435, 
note): “ The true view of such a case 
appears to be that there is no question 
of ambiguity in the matter. There is 
a mistake and the question is whether 
the will taken as a whole admits of a 
construction that will correct the mis- 
take. All extrinsic facts which serve 
to show the state of the testator’s 
property are receivable, and then the 
inquiry is whether in view of all these 
facts anything passes.’? And see 
Browne Parol. Evid., p. 452. Such 
cases of mistake have been very fre- 
quent in some of the western States 
because of the practice of designating 
property by range, township, section, 
and quarter section. 
1 10 Leigh, 199. 
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“‘ The American Colonization Society for settling free persons of 
color in Africa.’’ But this was clearly wrong, as the case was 
one of misdescription only. And as to the English case of Beau- 
mont v. Fell,’ relied on by the court in Hawkins v. Garland, 
where, in the absence of equivocation, declarations of intention 
were received, that has long since been overruled on this point.? 

I cannot close this imperfect discussion without a particular 
reference to the two authorities oftenest cited on questions of 
construction by parol evidence; I mean the celebrated Maxim 
and Commentary of Lord Bacon as to Ambiguities Patent and 
Latent, and the excellent treatise of Sir James Wigram on Ex- 
trinsic Evidence in Aid of the Interpretation of Wills. 

1. The familiar maxim of Lord Bacon,’ written about the year 
1596, is as follows: — ; 

Ambiguitas verborum latens verificatione suppletur; nam quod 
ex facto oritur ambiguum, verificatione facti tollitur. 

It will be seen that the maxim itself speaks only of a latent 
ambiguity (7. e., one not apparent on the face of the writing), 
and declares that it may be holpen by averment; ‘* for when an 
ambiguity arises out of the facts it may be removed by averment 
of facts.’’ But in his commentary on the maxim, Bacon speaks 
also of a patent ambiguity (7. e., one apparent on the face of the 


12P. Wms. 141. of declarations of intention] is admissi- 


2 See Hiscocks v. Hiscocks, 5 M.& 
W. 363; Mostyn v. Mostyn, 5 H. L.C. 
168; 1 Jarm. Wills, 760, note 2; 2 Tay- 
lor Evid., s. 1211,note 2. Some of the 
early English cases, in addition to 
Beaumont v. Fell, supra, admit decla- 
rations of intention in cases other than 
those of equivocation. See 1 Jarm. 
Wills. (436). But these cases are 
overruled by Hiscocks v. Hiscocks, 
supra, which is followed by the recent 
English cases. And there are Ameri- 
can cases in other States besides Vir- 
ginia where Beaumont v. Fell has been 
followed. See Hawkins on Wills, p. 
9, note 1, where it is said by the Amer- 
ican editor: ‘‘In many American cases 
it is stated that parol evidence [i. e., 


ble in all cases of latent ambiguity, 
such as misdescription (without any 
equivocation), etc. But it is con- 
ceived that this statement arises from 
an omission to observe the distinction 
between evidence of the state of the 
testator’s property or family, or of his 
surrounding circumstances, in aid of 
the construction of the-will, and direct 
evidence of the testator’s intention.” 
And in Wharton Evid., s. 993, the au- 
thor, referring to the early English 
cases, says: ‘‘ But these cases are now 
discredited, and with them should fall 
the American rulings to which they for 
a time give rise.” 

3 Regula XXV. 
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writing), and declares that it is ‘‘ never holpen by averment.”’ 
And as to latent ambiguities, the commentary proceeds to make 
a distinction that does not appear in the maxim itself; and they 
are divided into two classes —viz., (1) the case of ‘* equivoca- 
tion,’’ where averment of intention is allowed, and (2) the case 
of ‘‘ variance’’ (7. e., imperfect description), when facts may 
be averred, but not intention, ‘‘ because it does not stand with 
the words.” 

Of Bacon’s maxim, it is finely said by Professor Thayer of 
Harvard University: + ‘* The great name of the author gave it 
credit. It seemed to offer valuable help towards settling the 
troublesome question as to how far you could go in looking at 
outside facts to aid in construing a written text. To say that a 
difficulty which was revealed by outside facts could be cured by 
looking further into such facts had a reasonable sound; and 
when it was coupled with a rule that you could not in any way 
remedy a difficulty which was apparent on the face of the paper, 
there seemed to be a complete pocket precept covering the whole 
subject. * * * The maxim caught the fancy of the profes- 
sion, and figured as the chief common place of the subject for 
many years. It still performs a great and confusing function in 
our legal discussions.”’ 

The maxim of Lord Bacon has undoubtedly caused much of the 
confusion that is to be found in the cases on extrinsic evidence. 
For, as to latent ambiguities, the maxim itself does not draw any 
distinction between the case of ‘‘ equivocation ’’ and the case of 
‘* variance ’’ or misdescription; and the courts frequently quote 
it as authorizing averments of intention (7. e., declarations of 
intent) in all cases of a latent ambiguity. But it would seem 
that in the maxim Bacon is not thinking of averment of inten- 
tion at all, but only of facts; for to the declaration that a latent 
ambiguity may be helped by averment he adds the reason, that an 
ambiguity arising from facts may be removed by facts. But in 
his commentary on the maxim Bacon does not confine himself to 
this homepathic treatment of ambiguities — similia similibus 
curantur; but in the case of equivocation — ‘‘ where one name 


1 6 Harv. L. R. 487. 
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and appellation doth denominate divers things ’’ — declares that 
the remedy may come from averment of intention as well as of 
facts. When, therefore, it is said that ‘ a latent ambiguity may 
be holpen by averment,’’ the proposition itself is ambiguous, and 
requires careful discrimination as to the use of the words 
‘* ambiguity ’’ and ‘* averment,’’ in order to avoid misconception, 
For ambiguities, though latent, may be so either by reason of 
equivocation or by reason of variance (misdescription ), and aver- 
ments may be of facts only, or of intention. Now, all latent 
ambiguities may be helped by averment of facts; but only in the 
single case of equivocation can resort be had to averment of 
intention. And it will be found that this equivoque in the use 
of the words ‘‘ambiguity’’ and ‘‘averment’’ (or in modern 
phrase ** parol evidence’’), is common in the cases and text- 
books at the present time. It is greatly to be desired, in order 
that those who write of ambiguities may not themselves be 
ambiguous,! that the sort of ambiguity and of averment should 
in all cases be plainly expressed ; and that such misleading expres- 
sions as ** parol evidence is admissible to explain a latent ambi- 
guity,’’ or ‘*the court may receive parol evidence of the intention 
of the testator,’ and the like, should be eschewed altogether. 
For, in the latter case, all parol evidence is, in a sense, ‘* of the 
intention of the testator ;’’ and the doubt arises whether declara- 
tions of intention are meant, or only facts and circumstances 
from which that intention may be inferred. 

But it is as to patent ambiguities that the maxim of Bacon has 
caused ‘confusion worse confounded.’’ The maxim itself 
implies that only latent ambiguities are holpen by averment; 


1In this connection it may be 


sion. See Miller v. Travers, 8 Bing. 
observed that in the cases on the 


244, It would be well for judges and 


admissibility of extrinsic evidence the 
word “ ambiguity ’’ is used to signify 
any defect whatever in the words of a 
will —not merely the case of ‘ equi- 
vocation’? where the words are 
“sensible in more senses than one” 
(Wigram Pl. 210), but cases of mis- 
description as well, and even where 
the testator has left a blank in his will, 
or accidentally made a material omis- 


text-writers to bear in mind the 
weighty observation of Locke: ‘If 
men will not be at the pains to declare 
the meaning of their words, and defi- 
nitions of their terms are not to be had, 
yet this is the least that can be 
expected, that inall discourses wherein 
man one pretends to instruct or con- 
vince another, he should use the same 
words constantly in the same sense.”” 


EXTRINSIC EVIDENCE — WRITTEN INSTRUMENTS. 351 


and the commentary confirms this by expressly declaring that 
patent ambiguities are never thus holpen. And the cases are to 
this day full of dicta to the effect that patent ambiguities are 


_ beyond the aid of extrinsic evidence; and even some of the 


decisions profess to proceed on this principle. But it must be 
manifest on a moment’s reflection that the fact that a difficulty 
is apparent on the face of a writing is not of itself sufficient to 
bar the door against extrinsic evidence explanatory of the writer’s 
meaning, and that the same doctrines should apply to all ambi- 
guities, whether patent or latent, admitting evidence of the facts 
and circumstances in all cases, and of declarations of intention 
in the one case of equivocation. And that this is the law as to 
‘‘ facts and circumstances’’ to explain a patent ambiguity is 
established by the authorities ; } and there are not wanting decis- 
ions directly in point that in the case of a true equivocation appar- 
ent on the face of a will declarations of intention are also admis- 
sible; and the fact that the equivocation is {patent is immaterial. 
Thus in Doe d. Gord v. Needs, ? the will showed on its face that 
there were two George Gords, viz.: George, the son of George 
Gord, and George, the sonof John Gord. Then followed a devise 
to ‘George Gord the son of Gord’’—thus making a patent 
ambiguity, and yet it was held that declarations of the testator 
were admissible; and Parke, B., speaking for the court, repudi- 
ated the idea that the fact that the ambiguity was patent could 
affect the rule which permits extrinsic expressions of intention 
when the words of the will, describe well, but equally well, two or 
more persons or things.® 

It seems, then, notwithstanding Bacon’s maxim, that there is 
at the present day no real difference in the rules of law govern- 
ing patent and latent ambiguities, and the most careful text- 
writers avoid the use of the terms altogether. In the language 
of Professor Thayer, from whom I have above quoted,‘ 
** Ambiguities or any other difficulties, patent or latent, are all 


1 See Wigram Ext. Evid., Pl. 80, 8 And to the same effect is the case 
203; 1 Jarm. Wills, p.745; Browne on of Doe v. Morgan, 1 Cr. & M. 235. 
Parol Evid., §§ 49, 126; Colpoysv.Col- And see Hill v. Felton, 47 Ga. 455 (15 
poys, Jacob, 451; Goblet v. Beechey, Am. Rep. 643). 

3 Sim. 24. 4 6 Harv. Law Review, 424. 

22M. & W. 129. 
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alike as regards the right and duty to compare the documents 
with extrinsic facts, and as regards the possibility that they may 


vanish when this is done. 


As to the resort to direct statements 


of intention in the one case of equivocation, viz.: where there 
are more than one whom the name or description equally fits, 
the right to resort to these declarations in such cases in no way 
depends on the difference between what is patent and latent.’’! 


1 Both Wigram and Stephen discuss 
the subject of extrinsic evidence when 
there is a writing without the aid of 
Bacon’s maxim, and without the use 
of the expressions patent and latent 
ambiguities. Taylor (on Evid., s. 
1212) quotes the maxim and a part of 
the commentary, but he adds (s. 
1213): The above quotation from 
Lord Bacon’s works has been cited more 
out of respect to that great man than 
in the expectation that it will afford 
much practical information.’’ And in 
Browne’s Parol Evid., Preface, p. V, 
it is said: ‘*It is also noteworthy that 
the ancient distinction between patent 
ambiguities and latent ambiguities, 
founded on a scholastic refinement by 
Lord Bacon, and echoed parrot-like 
and senselessly followed by genera- 
tions of modern judges, has been ef- 
fectually done away.’? And see s. 
126, where the law is stated as to wills 
without making any distinction 
between patent and latent ambiguities. 
See, however, s. 49, where ‘mere 
evidence of intention’? is declared 
incompetent in respect to a patent 
ambiguity. The context shows that 
the author’s statement in s. 49 refers 
to contracts, deeds, etc., while s. 126 
is applicable to wills only. It is not 
believed, however, that such a distinc- 
tion between wills and other written 
instruments can be sustained. In 
Chaplin on Wills (quoted in Browne 
on Parol Evid., p. 438), it is said: 
“Thus it appears that extrinsic evi- 
dence of the facts is admitted in all 


cases of both patent and latent ambig- 
uities; while extrinsic direct evidence 
of intent is admissible in only one class 
of latent ambiguities.» The author 
here excludes ‘‘ declarations of inten- 
tion’? where a case of ‘ equivoca- 
tion’? is apparent on the face of the 


- will; but in saying that such declara- 


tions are inadmissible because the 
equivocation is patent he is in direct 
opposition to the case of Doe v. Needs, 
2M. & W. 149. Wharton alone 
among the text-writers accepts the 
doctrine of Bacon in its entirety. He 
says (s. 956): ‘* The admission of 
evidence to explain ambiguities is 
confined to such ambiguities as are 
latent.” And his supposed reason 
seems to be that ‘‘a patent ambiguity 
is subjective —that is to say, an am- 
biguity in the mind of the writer him- 
self; while a latent ambiguity is 
objective — that is to say, an ambiguity 
in the thing he describes.’” There are 
no doubt some cases of patent ambig- 
uity where no definite intention exists 
in the mind of the writer, and such 
cases, of course, cannot be “ holpen 
by averment.” See Wigram Ext. 
Evid., s. 209; Breckenridge v. Duncan, 
2 A. K. Marshall, 50 (12 Am. Dec. . 
359). But it is not true that every 
patent ambiguity indicates an absence 
of definite intention; and when this 


is not the case, the mere fact of pa- 
tency isirrelevant upon the question 
of the admissibility of extrinsic evi- 
dence. 

It should be added, in justice to 


EXTRINSIC EVIDENCE — WRITTEN INSTRUMENTS. 353 


2. The Essay of Sir James Wigram on Extrinsic Evidence 
first appeared in 1831, and the Seven Propositions which are the 
text of his discussion are familliar to every lawyer.' He rejects 
Lord Bacon’s maxim as his guide, on the ground that ‘the 
maxim itself requires much explanation ;’’ though, in conclusion, 
he endeavors to show, by what amounts to a dour de force, that 
the maxim, properly understood, is not in conflict with the 
Seven Propositions. The key-note of Wigram’s book is the 
correct principle —** that the judgment of a court, in expound- 
ing a will, should be simply declaratory of what is in the instru- 
ment ;’’ but his work is marred by his failure to see clearly that 
actual intention, outside of the will, may be truly evidential, as 
forming a basis of inference as to the operative intention 
expressed in the words ; and by the grudging reception he there- 
fore accords to ‘declarations of intention,’’ in the case 
even of equivocation. Indeed, so fearful is he of the malign 
influence of actual intention that he seems to hold that 
even facts and circumstances, if affected with that taint, 
are not to be received in evidence save in the one case 
of equivocation, where even express declarations of inten- 
tion are receivable. He divides extrinsic evidence into 


Lord Bacon, that the examples he 
gives of patent ambiguities show that 
he had in his mind the facts of the 
Lord Cheyney’s case, 5 Co. 68 (decid- 
ed in 1591), where declarations of 
intention were inadmissible (there 
being no equivocation), and where the 
doubt was not of a character to be 
removed by evidence of the facts and 
circumstances. In practice, indeed, a 
case would rarely occur, such as 
Doe v. Needs, supra, where a true 
equivocation is apparent on the face 
of the writing, and the possibility of 
such a case may have escaped Bacon’s 
attention in stating the law as to 
“averment of intention.” And even 
as to the averment of facts, it may be 
observed that most cases of ambiguity 
apparent on the face of wills are not 
of a character to be relieved by such 


evidence; so that though the facts are 
admissible, they are not sufficient to 
solve the difficulty. But on the other 
hand there are cases of imperfect de- 
scription, or misdescription, and even 
some ambiguous expressions which, 
though apparent on the face of the 
will, the facts can relieve, and when 
this is the case such facts are undoubt- 
edly admissible. See Wigram Ext. 
Evid., Pl. 209; Cole v. Rawlinson, 1 
Salk. 234; Abbott v. Middleton, 7 H. 
L. C. 68; Smith v. Bell, 6 Pet. 68; 
Colton v. Colton, 127 U. 8S. 300; 
Puller v. Puller, 3 Rand. 83; Hatcher 
v. Hatcher, 80 Va. 169; Miller v. Pot- 
terfield, 86 Va. 876. 

1 Wigram Ext. Evid., Pl. 12 to 19. 
The Seven Propositions are quoted in 
1 Greenlf. Evid., § 287, note 1. 
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such as is ‘* explanatory of the words themselves,’’ and 
‘‘evidence of intention itself as an independent fact’’ as 
if the latter could not be explanatory of the words; and 
he speaks constantly of ‘evidence of intention,’’ instead 
of ‘* declarations, or statements, or expressions of intention,” 
as if some facts even were not explanatory, but indirectly evi- 
dence of intention, and therefore not admissible except in the one 
case of equivocation. But the law is now settled, as we have 
seen, that it is not necessary (if, indeed, it were practicable) to 
divide facts into two classes, those which are ‘* evidence of inten- 
tion,’’ and those which are not; but that all the material facts 
and circumstances are in all cases admissible, and the rule of 
exclusion is confined to declarations of intention, and even 
these become admissible in the case of equivocation.* 

In conclusion, it may be permitted me to add that I believe 
that the rules of law as to the use of extrinsic evidence in aid of 
the interpretation of wills are founded on sound and enlightened 
principles, both as to the object of judicial exposition, and the 
means by which that object may be attained. The judicial 
expositor seeks to discover, not what the words signify in the 
abstract and according to the rules of correct speech, but what 
they mean in the will as used by the testator. With all their 
imperfections on their head, they may still be pregnant with 
meaning, if only the interpreter have skill to discover it. And 
for this purpose he must place himself in the situation of the 
testator, and read the will in the light reflected from all the facts, 
not only the objective facts, if I may so call them, but the sub- 
jective facts as well; 7. é., those disclosing the testator’s 
motives, opinions, and beliefs. The law does not require a per- 
fect written expression of the testator’s intention, but only such 
expression as can be deemed sufficient. It recognizes the truth 
of the adage humanum est errare; and though, for reasons of 
policy, it requires that a will shall be in writing, yet it allows a 


1 See Drake v. Drake,8 H. L. C. the reader is referred to Pl. 10, 107, 
172; Charter v. Charter, L.R.7H.L. 187 and 194; but their correctness can 
C. 364. Insupport of the observations best be tested by a careful study of 
which I have ventured to make onthe the whole work. 
justly celebrated treatise of Wigram, 
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wide margin for mistakes. It does not make the writer, like 
Frankenstein, the slave of his own imperfect creature. It knows, 
in the language of Dr. Johnson, quoted by the Supreme 
Court of the United States in Patch v. White,' that « sud- 
den fits of inadvertence will surprise vigilance; slight avo- 
cations will seduce attention, and casual eclipses of the mind 
will darken learning;’’ nor is it unfamiliar with that perverse 
trait by which we mean one thing and say another, for which 
Richard Grant White has coined the high-sounding name of 
heterophemy. The judicial expositor, therefore, does not sit 
aloft on the cold height of an ideal perfection, and survey the 
written words with a severe and critical eye, careless whether the 
will fails or not; but after a very human fashion, he seats him- 
self in the arm-chair of the testator, puts on his spectacles, 
serutinizes the will ‘* by the four corners,’’ reads its words by 
the light of all the surrounding facts and circumstances, corrects 
manifest errors, searches diligently for the faintest traces of 
intention — even receiving, in a proper case, evidence of the tes- 
tator’s extrinsic declarations; and so endeavors to construe the 
words of the will as the testator used them, bearing ever. in 
mind that great maxim of the law which enjoins kindly, 
indulgent interpretation, that the will may prevail and not fail — 
ut res magis valeat quam pereat. 


1117 U. S. 210. 
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WEBSTER’S DEBT TO MASON IN THE DARTMOUTH 
COLLEGE CASE. 


Interest in the Dartmouth College case, as a notable episode 
in the legal and constitutional history of our country, can never 
wane, however much the practical influence of the decision may 
be counteracted by extensions of the reserved and the implied 
powers of legislatures. The commanding figures of Mason, 
Smith, and Webster, among the counsel, and of Marshall and 
Story, among the judges connected with its course, not less 
than the magnitude of the issues involved, will render it for all 
time a fascinating object of study and discussion. The per- 
sonalities of the actors lend a dramatic color to the stereotyped 
legal proceedings, while their splendid powers of mind make 
living both argument and opinion. It is natural that this 
interest should center in the final scene at Washington; the last 
words in a great controversy are apt to be taken as the climax 
. of effort and effect. And froma layman’s stand-point Webster’s 
impressive argument, with its political appeal? and magnificent 
peroration? — bold instances of ad hominem methods in advo- 
cacy — and Marshall’s massive opinion, with its broad treatment 
of the nature and importance of eleemosynary corporations, in 
the dignified sitting of the Supreme Court, may well be considered 
as fixing the high-water mark of the ability and learning displayed 
in this historic case. But from the stand-point of the legist, it 
is submitted, its most admirable feature is to be seen elsewhere ; 
and in the argument of Jeremiah Mason in the State court 
the words of greatest power and deepest significance are to be 
found. 


1 See Lodge’s “‘ Life of Webster ” 2 See Choate’s Eulogy of Webster 
(American Statesmen Series) for dis- in ‘‘ Addresses and Orations of Rufus 
cussion of this omitted portion of the Choate.” 
argument, pp. 87-89. 
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That Marshall’s opinion was built on Webster’s argument is 
well known. Irving Browne, in his ‘* Short Studies of Great 
Lawyers,’’ writes: ‘‘In the discussion of constitutional and 
fundamental questions which underlie governments and society, 
he [Webster] towered above every other lawyer who has lived. 
He needed no precedents. He was an advocate who made the 
law for which he spoke. Even such a man as Marshall yielded 
. to him here, and the great chief justice’s opinion in the Dart- 
mouth College case is Webster’s argument reiterated.’’? That 
Webster’s argument, in turn, was based on the arguments of 
Mason and Smith at Exeter is also generally understood. Lodge 
tells us, in his excellent ‘* Life of Webster,’’ that ** Mr. Web- 
ster made a very fine presentation of the arguments mainly pre- 
pared by Mason and Smith,’’? and that ‘* he truly and properly 
awarded to Mason and Smith all the credit for the law, and for 
the legal points and theories set forth on their side, and modestly 
says that he was merely the arranger and reciter of other men’s 
thoughts.’ * These statements we find amply verified in Web- 
ster’s correspondence at the time. To Smith he writes: **If I 
argue this cause at Washington, every one knows I can only be 
the reciter of the argument made by you at Exeter;’’ and to 
Mason, after his argument, ‘ All that I said at Washington 
was but these two arguments clumsily put together by me.’’ So, 
speaking of Farrar’s Report, he writes: ‘* If the ‘ book’ should 
not be published, the world would not know where I borrowed 
my plumes.”’* To show the literal truth of this outspoken 
acknowledgment, and the extent of his debt to Mason,’ and to 
aid thereby toward inducing a more discriminating estimate of 


1p. 311. discursive, more positive, and more 
2 P, 98, personal than Mr. Mason’s. It is 
3 P. 85. 


4 Webster’s Private Correspond- 
ence. 

5 Though Webster was undoubt- 
edly aided materially by Mr. Smith’s 
elaborate notes and able argument, the 
influence of the latter upon his own 
work seems to have been general in 
character. He did not take it as his 


model. Mr. Smith’s argument is more 


exhaustive and convincing, and pre- 
sents a learned array of authorities, 
but the steps in the development of the 
argument are less clearly marked; the 
transitions are gradual. Its resem- 
blances to Webster’s argument, as 
compared with Mason’s, are slight. 
A discussion of them is not possible 
here. 
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this famous argument, is the object of this article. If a com- 
parison of the two arguments substantiates their close and 
organic connection, we will know to whom to award the legal 
glory of the case, and in what respects only Webster’s effort is 
deserving our especial admiration. 

Lodge says that it ‘* was unquestionably one of Mr. Webster’s 
great achievements at tht bar; but,’’ he pointedly adds, ‘ it has 
been rightly praised on mistaken grounds.’’! Instances of this 
all-embracing praise are common even among prominent writers. 
The legal argument, in flat contradiction of Webster’s own state- 
ments, is treated as original with him in form and content, in its 
lucid arrangement and logical development. Curtis, in his 
standard work on Webster, after giving to Webster the honor of 
producing the judicial establishment of the principle of the case,? 
writes of the argument: ‘* We look back upon a forensic per- 
formance like this, which was followed by a judgment affirming 
its positions, and fixing them among the foundations of our 
law * * * asif the conception and development of the sub- 
ject involved less reach of originality, and less depth of research, 
and force of reasoning, than they really did.’’* Professor 
Chauncey Goodrich, in his well-known description of the argu- 
ment, quoted by Choate, attributes to Webster the * chain of 
reasoning so easy to be understood, and yet approaching so 
nearly to absolute demonstration,’’ and calls it ‘* hardly elo- 
quence in the strict sense of the term,”’ but ‘* pure reason,’’ 4 
Rufus Choate, eulogizing Webster’s legal powers, calls it ‘a 
masterly argument of the law’’ of the case, ‘ vindicating and 
settling for his life-time his place in that forum,’’° the Supreme 
Court. So, widely, in Encyclopedias of Biography, Webster’s 
national standing ’’ as the * leading lawyer of the country,” 
and the ‘‘ change in the relations of States to corporations ’’ are 
attributed to the ** masterly cogency ’’ of this argument of his.¢ 


1 Pp, 98. * Eulogy of Webster in “‘ Addresses 
2 Life of Webster by George Tick- and Orations of Rufus Choate.” 
nor Curtis, p. 168. 5 Choate’s ‘Addresses and Ora- 


8 Life of Webster by George Tick- tions,” p. 229. 


nor Curtis, p. 168. ® Encyl. Britt.; Appleton’s Cyclop. 
of Am. Biog., etc. 


ao & 
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In all such undiscriminating praise there is truth anderror. The 
praise is merited; the grounds are ‘‘ mistaken.’’ If the com- 
parison which follows is correct, it will be even more clear than 
Mr. Lodge makes it, that praise must be bestowed for general- 
ship, not reasoning; for Webster’s daring appeal to the emo- 
tions of the court, not for his presentation of law. For the 
‘reach of originality, depth of research, and force of reason- 
ing’’ apparent in his argument, for its ‘‘ absolute demonstra- 
tion,”’ and ‘* masterly cogency,’’ honor should be rendered where 
it is due, to the two workers in the background, and chiefly to 
Jeremiah Mason. 

Lodge warmly applauds Webster for giving ‘‘ credit ’’ to Mason 
and Smith ‘* for the learning and points on the brief,’’ but says 
that ‘* the glory of the case has rested with Mr. Webster, and 
always will.’?! With his prediction of fact it would be useless 
to take issue, but it may well be doubted whether the * glory ”’ 
should so rest with Webster alone, even in the public mind, and 
it is claimed that among lawyers, it certainly should not. A 
critical analysis of Mason’s argument and a like analysis of 
Webster’s, laid side by side, come susprisingly near to being a 
‘¢ case of identity.’’ Not only is the framework of each the same 
in general plan, but they are almost exactly similar in size, and 
in the relative proportion of parts. Not only are the thoughts 
under the various heads alike throughout, and combined in like 
sequences, but the expression of the thoughts in a number of 
instances is framed in practically identical words. By those who 
at the time were conversant with the arguments, by those at all 
times who will analyze and compare them, Webster’s frank 
admission of ‘* borrowed plumes’’ was, and will be taken for 
what it was clearly intended to be, not merely a generous 
acknowledgment of help, but a literal statement of fact; one 
which he could not honorably have avoided. His ‘ glory”’ 
must at least be shared. 

To support the statements above made, and as throwing light 
upon an interesting historical point, we will examine, as well as 
may be done under the limitations of print, the original and its 


1p. 107. 
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duplicate. A bare outline of Mason’s argument falls naturally 
into the following form: '— 


I. Statement of facts. 
II. Two preliminary points :— 
1. Old corporation abolished by acts of 1816 (29-31). 
2. If not actually abolished essentially modified (31-32), 
Il. Three grounds for plaintiff’s claim : — 
1. Acts not within general legislative powers (33-55). 
2. Acts violate New Hampshire constitution (55-63) 
3. Acts violate United States constitution (63-70). 


A similar outline of Webster’s argument gives the following :— 


I. Statement of facts. 
II. Two preliminary points :— 
1. Old corporation abolished by acts of 1816 (241-242). 
2. If not actually abolished essentially modified. (242- 
243). 
II. Two grounds for plaintiff’s claim: — 
1. Acts violate common right, and the New Hampshire 
constitution (244-273). 
2. Acts violate United States Constitution (273-283). 


Following the arguments in detail, we find that under his first 
preliminary point Mason notes the different name, composition, 
and organization of the proposed university ;? Webster the new 
name, new powers and duties, and new organization. Under 
his second preliminary point Mason discusses the transfer of 
property to new owners, the increase in the number of trustees, 
the new trusts and duties created, and the change in the presi- 
dent’s rights and obligations ; * Webster the transfer of the prop- 
erty, the right of the trustees to fill vacancies, the increase in 
the number of trustees, the new trusts created, and the changes 
in the duties of president and professors.’ Thus far the argu- 
ments are practically identical in order and matter. 


1 For comparison of the arguments 2 Farrar, 29-31. 
Farrar’s Report of the case is conve- 8 241-242, 
nient and authoritative. Mason’s argu- 4 31-32. 
ment, pp. 28-70; Webster’s argument, 5 249-244, 
pp. 238-283, 


ly 


re 
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Passing to the main argument (III) Mason states three 
grounds on which he bases plaintiff's claim ; 1 Webster states fo 
only,” but his first ground being double (embracing Mason’s first 
and second) it is substantially the same. When however we 
come to compare Mason’s first ground with the corresponding 
first half of Webster’s first ground we meet the first noticeable 
divergence. Mason opens with a spirited and powerful state- 
ment emphasizing the great importance of a clear separation of 
the executive, legislative, and judicial branches of government, 
as a bulwark of true freedom.* Webster naturally omits this. 
The point needed no elaboration before the great builder of con- 
stitutional law who sat facing him. Mason’s second contention 
upon this first ground accordingly is Webster’s first, viz.: that 
adjudication of private rights, declaration of forfeiture, and 
transfer of vested property rights is a proper and exclusive func- 
tion of the judiciary.‘ Mason then takes up the question, 
Have the plaintiffs vested rights under this charter? and in dis- 
cussing it explains the different kinds of corporations, showing 
that this corporation was an eleemosynary and private institu- 
tion, and that the fact that the public was benefited by it did 
not make it public in its nature.’ Turning to Webster’s argu- 
ment we note an apparent omission of this discussion also; ® but 
looking forward we discover it transferred in toto to what would 
be Mason’s second gound, viz.: the second half of Webster’s 
first.’ Herein is the second noticeable divergence, the most im- 
portant change in the order of the argument, the main instance 
of that ‘‘ arrangement ’’ which Mr. Lodge applauds.* <A third 
divergence should perhaps be noted here, viz.: the elaboration by 
Webster (in his discussion of plaintiff’s rights) of the trustees’ 
‘¢ visitorial ’’ powers. Mason devotes only one page to this (43) 
Webster seven pages (249-256), of which however five consist 
of lengthy quotations from cases. This elaboration in its ideas 
follows Smith’s treatment of the same topic.‘ After his dis- 
cussion of plaintiff’s rights Mason describes the theoretic om- 
nipotence of Parliament, and argues that the New Hampshire 


1 Farrar, 32. 4 37-40 and 244. 7 247-263. 
2 244, 5 40-48, ® Life of Webster, p. 85. 
3 33-87. 6 244, ® Farrar, 120-122. 
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legislature succeeded to the king’s power over this charter, not 
to that of Parliament.! This contention we find developed by 
Webster in similar form and under the same heading.? Web- 
ster then, we see, made three changes in Mason’s argument on 
general legislative powers: (1) An omission of the point as to 
the separation of the departments of republican government. 
(2) A transfer of the discussion of plaintiff's rights (with the 
appendant points as to kinds of corporations and public benefit) 
to the ground dealing with the New Hampshire constitution, and 
(3) the introduction into the above * discussion ’’ of several 
illustrative cases. 

Passing on to Mason’s second ground and the second half of 
Webster’s first, we find that setting aside the matter transferred 
and the cases introduced by Webster as above noted, the main 
points of the arguments on the violation of the New Hampshire 
constitution are the same, viz.: that the acts take property with- 
out trial, and judgment under the * law of the land,”’ that they 
are retrospective, and that they are an assumption of judicial 
powers. Webster indeed makes one new though subordinate 
point, that college ‘‘livings’’ are private property.‘ It is 
referred toin passing by Mason.’ This subordinate point forms 
the fourth noticeable divergence. 

On the third ground, viz.: that the acts violate the United 
States constitution, Webster makes the same three points that 
does Mason. These are: (1) That a grant of land or privileges by 
the State to an individual or corporation is a contract ; (2) All the 
essentials are present, parties, agreement, and consideration; 
(3) To subject such charitable institutions to the fluctuations of 
political parties would be a great danger and wrong.’ To these 
Webster adds some remarks relative to the ‘necessity ’’ for 
legislative interference, in refutation of one of Chief Justice 
Richardson’s contentions,’ and this forms the fifth and last 
noticeable divergence. 

In this brief comparison it has been made apparent, the writer 


1 Farrar, 48-52. 5 53, 54. 
2 245-246, 6 63-70 and 273-279, 283. 
§ 55-63 and 263-273. 7 279-282. Cf. with 173, 186. 


4 269-273. 


|| 
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hopes, that in the framework of his argument Webster followed 
his predecessor with striking closeness. The divergences of any 
note are so few and simple as to make more emphatic the resem- 
blances, and do not in effect change the argument at all. One 
omission, one transposition, the introduction of some illustrative 
quotations, and two additions — one of a subordinate point, the 
other of an unnecessary refutation—these constitute the 
“arrangement ’’ of borrowed matter to which is attributed an 
improvement so great as to make Webster’s argument a far 
more effective, and a far finer presentation of the law of the 
case. It is submitted that this conclusion is not justified. 
** How much this arrangement and recitation meant!’’ exclaims 
Lodge. How Jitile the arrangement’ meant seems nearer the 
truth. Of the ‘recitation ’’ a word later. 

A comparison of the lengths and the internal proportions of 
the two arguments is no less striking. Fortunately, by use of 
Farrar’s Report, in which they appear in similar print and pag- 
ing, we can make accurate estimates. Mason’s argument oc- 
cupies 43 pages; Webster’s 46. Webster’s three-page refuta- 
tion of Richardson’s contention as to the ‘“ necessity’’ for 
legislative interference exactly fills up the difference. In dis- 
cussing the first two of the three main ‘* grounds,”’ viz.: general 
legislative powers and the New Hampshire constitution, Mason 
uses 381 pages; Webster in treating these two grounds uses 30 
pages. The four changes made by Webster therein do not 
materially affect the total, for he balanced, to within one page, 
the matter omitted by the matter added, and the matter trans- 
posed remained the same. Curiously enough also the slight 
difference of one page had been already balanced by Webster’s 
making a somewhat fuller statement of facts at the outset, 
Mason devoting 5 pages to the facts and the two preliminary 
points, while Webster gives 6 pages. Up to the third ground 
therefore each argument covers 36 pages. In treating the third 
ground, the violation of the Federal constitution, Mason uses 7 
pages; Webster 10. As above noted this difference is due to 
an unimportant discussion by Webster of certain contentions in 
the opinion of the lower court, which occupies exactly 3 pages. 
The amount devoted by each to the three main points of this 
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ground, already stated, is therefore the same, viz.: 7 pages. 
The result of these figures may be summed up in the following 
tables :— 


Mason: Webster: 

‘ Statement of Facts. Statement of Facts. 
Preliminary 5 Preliminary Points.......++.. 6 
Grounds I and 31 Ground I (a and b)......+. 
Grounds 7 Ground IL. 10 


— 43 


Leaving out Webster’s remarks on Richardson s opinion, 
which of course was subsequent to Mason’s argument, the 
lengths are exactly the same, 43 pages. A mathematical 
analysis of the arguments therefore seems not only to support, 
but to demonstrate their substantial identity in internal propor- 
tion, in addition to the general similarity in framework and 
content already shown. 

How now as to phraseology, an important part certainly of the 
** recitation ’’ on which we are told to base our praises. ‘* There 
was no man in the world,”’ says Lodge, ‘* who could so arrange 
arguments and facts, who could state them so powerfully, and 
with such a grand and fitting eloquence.’’ And herein, as the 
context shows, he is speaking of the legal argument, not of the 
extrinsic appeals to the political and sympathetic emotions of 
the judges. For eloquence in these extrinsic portions of the 
speech, and splendid generalship in managing their introduction 
admiration is freely granted, but we seem to be called upon in 
these words to go farther, and to consider Webster’s forceful 
diction and lucid statement in the argument proper as the 
original work of his mind. That no man could express thought 
in speech more lucidly and adequately than Webster is a super- 
fluous admission. But the question here is not could he 
have expressed the ideas in his own words, but did he in fact 
and in this case do so? Another comparison of the two 
arguments gives a number of clear adoptions of Mason’s 
language, and a number also of general phraseological resem- 
blances. There is space only for instances of the former class: 
(a) Mason: ‘* By the necessary construction of these acts, the 


1 Life of Webster, p. 86. 
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old corporation is abolished, if they are valid; and a new one 
established. The first act does, in fact, create a new corpora- 
tion; and transfers to it all the property and privileges of the 
old.’”” Webster: ‘* If these acts are valid, the old corporation is 
abolished, and a new one created. The first act does, in fact, if 
it can have any effect, create a new corporation, and transfers to 
it all the property and franchises of the old.’’! (b) Mason: 
“The plaintiffs were sole owners of all the property acquired 
under their charter. * * * Bytheacts, others are admitted, 
against their will, to become joint owners. * * * This 
forcible intrusion violates the plaintiff's rights as essentially as 
would an entire ouster.’? Webster: ‘‘ The twelve trustees were 
the sole legal owners of all the property acquired under the 
charter. By the acts others are admitted, against their will, to 
be joint owners * * * this forcible intrusion of others vio- 
lates those rights as manifestly as an entire and complete 
ouster.’’? (c) Mason: ‘* Not only are new trustees forced 
in to participate with the old ones, but new trusts and new 
duties are created.’? Webster: ‘‘ Not only are new trustees 
forced into the corporation, but new trusts and uses are 
created.’?* (d) Mason: ‘The president of the college, a 
member of the old corporation, held his office and salary, 
dependent on the twelve trustees alone.. The tenure of his office 
is changed, and he is now dependent on others. * * * 
If the legislature can at pleasure make such alterations and 
changes in the rights and privileges of the plaintiffs it may take 
them away entirely * * * The same power that can do 
one can do the other.’’ Webster: ‘‘ The president, one of the 
old trustees, had a right to his office, salary, and emoluments 
subject to the twelve trustees alone. The title to them is now 
- changed, and he is made accountable to new masters. * * * 
If the legislature can at pleasure make these alterations and 
changes in the rights and privileges of the plaintiff’s, it may, 
with equal propriety abolish these rights and privileges altogether. 
The same power which can do any part of this work, can-accom- 
plish the whole.’’* (e) Mason: ‘The legislature would not 


1 Farrar, 29 and 241. 3 32 and 243. 
2 32 and 242 4 32 and 243, 
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have been competent to pass these acts, and’make them binding 
on the plaintiffs, without their assent, even if there were no 
special restrictions on the power of the legislature either in the 
constitution of this State, or of the United States.’’ Webster: 
‘*The legislature of New Hampshire would not have been 
competent to pass the acts in question, and to make them bind- 
ing on the plaintiffs, without their assent, even if there had been 
in the constitution of New Hampshire, or of the United States, 
no special restrictions on their power.’’! (f) Mason: * The 
Legislature of this State succeeded to all the power which 
the king, who granted the charter, had, and to no more.” 
Webster: ** The legislature of New Hampshire has the same 
power over this charter which belonged to the king who granted 
it; andnomore.’’? (g) Mason: ‘* But the king cannot abolish 
a corporation, or give it a new organization, or alter any of its 
powers or privileges without its consent. This is the well 
established and acknowledged doctrine of the common law.” 
Webster: ‘* But the king cannot abolish a corporation, or new 
model it, or alter its powers without its assent. This is the 
acknowledged and well-known doctrine of the common law.’’® 

These instances, and others which appear as one familiarizes 
himself with the arguments, show clearly, that Webster’s debt 
to Mason was not confined to the framework and body of his 
speech alone, but that for its dress as well he was indebted to 
his predecessor in certain measure. Even the ‘ recitation” 
then, apart from delivery, and in so far as it consisted in forma- , 
tion of phrases and choice of words, was not the product of 
Webster’s mind alone. His ‘* plumes ’’ in still another feature 
of the speech, though to a much more limited extent, were 
‘* borrowed,’’ as he truthfully expressed it. 

The result then of this examination of Webster’s famous 
effort is, if data and conclusion are well founded, to show the 
truth of Mr. Lodge’s statement, that as Webster’s work it has 
been rightly praised upon ‘‘ mistaken grounds.’’ Praise such 

as that of Mr. Curtis, based on supposed ‘reach of origi- 


1 Farrar, 33 and 244. 244; 42-3 and 248; 46 and 261; 48 and 
2 50 and 245. 244-5; 58, 60 and 267-8; 65-6 and 279; 
350 and 246. For other resem- 67 and 277; 69-70 and 282-3. 
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nality, depth of research, and force of reasoning ”’ is clearly 
misplaced, while that of Goodrich, Choate, and others, based on 
the lucidity and logical sequence of its expositions, is mis- 
leading. That part of Mr. Lodge’s praise based on Webster’s 
‘‘arrangement’’ and recitation’’ of other men’s thoughts 
seems also largely mistaken. The re-arrangement is so slight in 
comparison with the unchanged matter, and the ‘ recitation ’’ so 
noticeably follows the wording of the original in a number of 
places, that our praise involuntarily changes its object as we 
proceed. We are thus brought to the true relation of the two 
men to their final product. To Webster’s knowledge of men in 
general, and of the judges before him in particular, to his con- 
sequent daring introduction of nearly an hour’s discussion of the 
political side of the case! and of his splendid peroration, to his 
dignified manner and impressive delivery, was no doubt largely, 
perhaps principally due the effect of his argument upon the 
judges and the public; and for this generalship and extrinsic 
eloquence we give all praise. We are even ready to agree with 
Mr. Lodge that the *‘ something ’’ which was * left out ’’ of the 
printed argument was what probably ‘‘ did the work ’’? as far as 
the decision was concerned. But when we are called upon to 
admire the argument as a triumph of ‘* pure reason,’’ and there- 
fore to exalt Webster as the reasoner, we call a halt. He has 
received his share. To another is justly due the honor of having 
produced the ‘‘chain of reasoning approaching so nearly to 
absolute demonstration.’’ The originality of the ideas, the 
masterly arrangement of matter, the perfect balance and due 
proportion of parts, and to a considerable extent, the lucidity of 
statement and simple yet adequate diction, are the work of a far 
greater lawyer than Webster, of whose argument in the State 
court — the greater original of a more famous duplicate — 
Justice Story wrote to him at the time, ‘‘ You need not fear a 
comparison of your argument with any in our annals.’’* The 
members of the profession honored by his name may still repeat 
with truth this testimony to the legal genius of Jeremiah Mason. 
W.S. G. Noyes. 


SaInT PavL. 


1 Life of Webster, p. 87. * Story’s Life and Letters, Vol. I., 
2 Pp. 89, p. 323. 
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THE SOCIAL FACTOR IN CRIME. 


It is supposed to be the correct thing to say that man is a 
social animal. It would probably be nearer the truth to say 
that he is slowly and painfully developing into one. ‘ Living 
together arose,’’ observes a modern philosopher, ‘* because, on 
the average, it proved more advantageous than living apart.” 
Inhospitable natare, conspiring with savage beasts and more say- 
age fellow-creatures, drove man, or man’s progenitors, from the 
pre-social to the social stage. Pressure of population assured his 
further progress, produced original diffusion of the race, com- 
pelled the abandonment of predatory, and the assumption of 
agricultural habits, made social organization inevitable, origi- 
nated and developed those social sentiments upon which all 
social organization depends. 

Conduct has been aptly defined as the adjustment of acts to 
ends; and the ethnographic study of conduct reveals the inter- 
esting fact, that in the primitive adjustment.of acts to social 
ends, those acts are regarded as moral which strengthen, and 
only those acts are regarded as immoral, which weaken, the 
social organization. Making proper allowance for survivals in 
culture, the same test may be applied in all grades of social 
development ; and it therefore follows that.** From the sociolog- 
ical point of view, Ethics becomes nothing else than a definite 
account of the forms of conduct that are fitted to the associated 
state.’”” The history of human progress is a record of the 
bitter conflict between individual and social activities; and the 
measure of transition from a code of enmity to a code of amity 
in the government of public and private life, is likewise the 
measure of the prevalence of those anti-social acts which weaken 
social organization. 

We are thus led to a definition of crime. In the broadest 
sense, it includes all anti-social acts. Properly speaking, how- 
ever, crime can exist only in those grades of social organization 
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in which are established some form of governmental control. 
Understanding the term government in its generic sense, as em- 
bracing all ceremonial, ecclesiastical and political restraints, 
crime may be defined as consisting in a failure to conform to 
established governmental usages. Theoretically, anti-social con- 
duct should in all cases be treated as criminal conduct. This is 
the ideal, although not always the achievement, of government. 
In times past, governmental authorities have been so fallible as 
to treat as criminal, acts which were truly social. And those 
fearless iconoclasts who strive to break the incrusted forms of 
social conventionalities, are ever liable to be treated as criminals. 
It would seem, therefore, to be the duty of the criminal sociol- 
ogist to study, not merely crime as temporarily regarded, but 
conduct in its broadest social aspect; and thus regarded, the 
criminal is an individual whose conduct, under the given 
conditions, is anti-social. 

What, then, are the determining conditions of crime, as thus 
defined? What man is, depends upon (1) his structure, and (2) 
his environment. A child is born into the world; it has a certain 
physical organization, certain characteristics and arrangements 
of brain ganglia, a certain texture of brain fiber and tissue; in 
short it has a certain bodily structure. It also is born into a 
certain environment; cosmically, hot or cold, moist or dry, 
favorable or unfavorable for complete physical and mental 
development; socially, upon a certain level of virtue or vice, 
knowledge or ignorance, opulence or destitution. The future 
man will be the product of these factors, bewilderingly nu- 
merous and complex, yet broadly definable as structure and 
environment, 

Environment being composed of both cosmic and social ele- 
ments, it has been found convenient to consider the determining 
conditions of crime under the threefold division of 

1. The cosmic factor, embracing all the influences of the 
external inorganic world. 

2. The biological factor, embracing all individual peculiarities. 

3. The social factor, embracing the results of social aggregation. 

The practical value of a future science of criminal anthro- 
pology will be its method for the diminution of crime. A most 

VOL, XXVIII. 24 
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important problem, therefore, is a determination of the relative 
value of these factors, cosmic, biological and social. M. Ferri 
tells us that out of 100 persons living in the same conditions of 
misery and abandonment, 60 commit no crimes ; of the other 40, 
5 commit suicide, 5 become insane, 5 are beggars, 25 commit 
crimes; therefore, the social environment is not the exclusive 
cause of crime. The cosmic factor must be considered, since 
crimes against the person are most common when the temperature 
is high, and climate and barometrical pressure play apart. The 
biological factor must be considered, as Lombroso and his 
co-laborers in criminal biology have so abundantly shown. Yet it 
seems scarcely possible to over-estimate the importance of the 
social factor, since it, to some extent, even embraces the others, 
and can be made to regulate and neutralize them. 

‘** Society prepares crimes,’’ as Quetelet said, ** The criminal 
is the instrument that executes them.’’ And we are reminded 
by Lacassagne that ‘‘ The social environment is the cultivation 
medium of criminality; the criminal is the microbe, an element 
which only becomes important when it finds the medium which 
causes it to ferment; every society has the criminals it deserves.”’ 
And again, as M. Alimena insists, ‘* The criminal ought not to 
be able to say to his judge: ‘Why have you not made me 
better?’ 

The general influence of social conditions being thus recog- 
nized, the problem at once arises as to the nature and relative 
importance of the elements composing these social conditions. 
At the outset of his investigation, the student is hopelessly 
baffled by the dearth of reliable information. He consequently 
raises imploring hands to the powers that be, for the collection 
of reliable statistics, national and international, which alone 
can furnish the necessary data for the solution required. In 
the meantime, he must fervently pray that he be not possessed. 
of the devil of unverified assumption. 

Provisionally then, the evidence at hand seems to point to 
the following as the more prominent socially determining 
conditions of crime. 

It has been popularly supposed that destitution and poverty 
were principal elements in the social factor. Yet William 
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Douglas Morrison convincingly argues, citing numerous statis- 
tics, that not more than four per cent. of all the crimes against 
property in England and Wales are traceable to this cause; 
asserting further that, were there not a single destitute person 
in the whole of England and Wales, the annual amount of 
crime would not be thereby appreciably diminished. And he 
impressively adds: ‘* It has been reserved for this generation 
to propagate the absurdity that the want of money is the root 
of all evil; all the wisest teachers of mankind have hitherto been 
disposed to think differently, and criminal statistics are far from 
demonstrating that they are wrong.”’ 

If this contention be true, it largely disposes of the further 
assumption that economic perturbations are a fruitful cause of 
crime. Exact statistics bearing directly upon this point are not 
forthcoming, and it is unsafe, therefore, to dogmatize; but, in 
the light of Mr. Morrison’s results, we are obliged to regard as 
unproved, the contention that economic changes are an 
appreciable cause of crime. 

A more probable condition is that of social inequality; great 
destitution existing in proximity to great wealth. An environ- 
ment most favorable to the growth of anti-social instincts is 
thus created. Could society realize a condition in which each 
individual received benefits in exact proportion to his deserts, 
the ‘‘ cultivation medium ’”’ of much crime would be reduced to 
a minimum. 

It is further probable, could a sufficiently discriminating diag- 
nosis be made, that a preponderating proportion of crime would 
be found to have its source in those social conditions of what- 
ever level (since they are confined neither to hovel nor palace), 
which, directly or indirectly, hinder the development, or cause 
atrophy, of moral sensibilities and the power of self-regulation. 
Man is not intrinsically bad, the theologians notwithstanding, 
and will become good under conditions which exercise the higher 
feelings and give no scope forthe lower. In the future creation 
of such social conditions, private and associated endeavor will 
find their widest and most honorable activity. Yet the mere 
improvement of material conditions of life cannot be expected 
to work permanent results. We must not forget the wise 
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admonition that ‘‘ There must be a further endowment of those 
feelings which civilization is developing in us — sentiments 
responding to the requirements of the social state — emotive 
faculties that find their gratification in duties devolving upon 
us— before the crimes, excesses, diseases, improvidences, dis- 
honesties and cruelties that now so greatly diminish the com- 
pleteness of life, can cease.” 

It is further probable that a considerable proportion of all 
crime, and especially biological crime, is directly attendant upon 
advancing civilization, not as a culpable effect, but as a neces- 
sary result, of social progress. Describing life as the mainte- 
nance of inner actions corresponding with outer actions, the 
progress to life of higher and higher kinds essentially consists in 
a continual improvement of the adaptation of the organism to its 
environment. This being true, it follows that increasing com- 
plexity of environment necessitates a corresponding advance in 
the organism, if life is to be maintained. This conception of 
life as correspondence, with which biologists have made us 
familiar, is as applicable in the social as in the organic world. 
Social progress essentially consists in increase in the number, 
range, specialty and complexity of the adjustments of individual 
to social relations. Compare the simple social environment of 
the savage on the plains, with the complex social environment 
of our metropolitan philanthropist, and judge of the nature of 
the increasing co-ordination of those complex actions which 
constitute human life in its civilized form. Is it surprising, 
then, that, with this ever-increasing complexity, some individuals 
should fail in establishing the degree of correspondence required? 
Crime being simply a word to signify the extreme anti-social 
instincts of human beings, the life led most closely in harmony 
with the social ends of existence must be the most free from 
crime. But the mal-adjustments, the lapses, the social failures, 
being unable to attain this harmony, fall by the wayside, pitiable 
examples of men out of place, natural products of an earlier 
and less social stage of human existence. And is it not natural 
to suppose that, within certain limits, increasing social exactions 
will bring to light more and more of these imperfect social 
units — waste material which nature throws aside in the con- 
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struction of the social fabric? Does not this hypothesis explain 
the otherwise discouraging facts that the tide of criminality has 
been rising in all civilized countries during the present century, 
that crime, like insanity, waits upon civilization, that recidivists 
increase in number as civilization advances? 

As the social organism increases in differentiation and com- 
plexity, its processes of assimilation are correspondingly 
advanced. At certain stages of social progress, the Neros and 
Caligulas, the Guy Fawkes and Jean Marats were tolerable, 
perhaps necessary, ingredients in the social mixture. But, we 
are reminded that, in the higher grades of our nineteenth 
century civilization, with its keener intellectual competition, 
‘¢ Eccentricities and irrationalities are awarded their proper credit 
in the sum total of mental equilibrium.’’ Having therefore a 
proper care for those causes of crime directly within our control, 
the apparent failure of civilization to speedily reduce crime, 
should not be a cause of anxiety, but a spur to more earnest 
endeavor. The only suitable environment for the social pessimist 
is that of naked savagery, where the perils of civilization are 
unfelt because unknown. Hope lies in the fact that the problem 
of criminality is largely social, and the social factor is the one 
most under our control. 

A consideration of the punishment of crime lies beyond the 
scope of this article, yet the treatment of the criminal is itself.a 
factor so important that it cannot be disregarded in an enumera- 
tion of the social conditions of crime. It would seem unnecessary 
to remark that the first step in criminal treatment is to catch the 
criminal, yet this essential process is probably the one receiving 
least attention at the present time. It is certainly somebody’s 
business to awaken our police and judicial systems to the necessity 
of detection, swift and certain. 

The editor of this Review has expressed the opinion’ that, 
‘¢ More crime is committed in a single county in the United States 
than in a whole kingdom on the continent of Europe.’’ He 
attributes this sorry state of affairs to the fact that, in Europe, 
the laws of criminal evidence cannot be used to shield the crim- 
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inal, while in America a large part of our judicial machinery 
has the effect of concealing, rather than revealing, crime. 
Whatever may be the cause, however, it is reasonably certain 
that a fruitful factor in crime is the uncertainty of detection and 
punishment. It is self-evident that the evil elements in society 
may be removed, either (1) by a change of mentality and en- 
vironment, or (2) by physical force. So long as the first method 
is inadequate the second must be relied upon to protect society 
from anti-social conduct. But the efficiency of this deterrent 
seems to be proportionate to its certainty. ** Were it possible,” 
declares Mr. Morrison in his little book on ‘* Crime and Its 
Causes,’’ ‘*for the hand of social justice to descend on every 
criminal with infallible certainty, were it universally true that no 
crime could possibly escape punishment, that every offense 
against society would inevitably and immediately be visited on 
the offender, the tendency to commit crime would probably 
become as rare as the tendency of an ordinary. human being to 
thrust his hand into the fire. The uncertainty of punishment is 
the great bulwark of crime, and crime has a marvelous knack of 
diminishing in proportion as this uncertainty decreases.”’ 

A further importance of swift and certain detection results 
from the fact that, as yet, there has been found no infallible 
test of criminality except the criminal act itself. And whatever 
may be the future results of the science of criminal anthropol- 
ogy, they cannot be used by the State in exploring for guilty 
tendencies. We cannot, with safety, disregard a fundamental 
maxim of the English common law, by which not a tendency to 
crime but crime itself, can be made the subject of a criminal 
issue! Granting, therefore, the importance, both as deterrent 
and curative, of swift and certain detection, and recognizing the 
laxity in this direction, we are forced to conclude that the time 
is ripe for radical reform in our methods of criminal procedure. 

Referring, in conclusion, to the definition of crime as an anti- 
social act, it is desirable to anticipate a possible criticism. The 
definition includes the irresponsible act. In the sociological 
consideration of crime, this is unavoidable. The protection of 


1 1 Wharton Crim. Law, § 2. 
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society being the ultimate aim, the effect as well as the motive 
of the anti-social act must be considered. It is little satisfaction 
for a man to know that he has been brained by the ax of a mad- 
man rather than of an assassin. Society must deal first with the 
perpetrator of an anti-social act by rendering him harmless; and 
afterwards, in determining his treatment, whether it shall be the 
asylum, reformatory or prison-cell, the motive of the act may 
be considered. 

- This is not the place to develop the various cousequences which 
flow from the sociological consideration of crime. Practical 
people do not relish theoretical discussions. Yet we should not 
entirely forget: that theory leads to working hypothesis, and 
hypothesis to verification. The art of making good steel rests 
upon the sciences of chemistry and metallurgy; and is it not 
barely possible that the art of making good men must have a 
similarly scientific foundation? | 

James H. PersHIne. 

DENVER, COLo. 
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THE DOCTRINE OF ULTRA VIRES IN RELATION TO 
PRIVATE CORPORATIONS. 


I. Pretmiary.— It is not proposed in a magazine article to 
write even a short treatise on the so-called doctrine of ultra vires, 
or to cite any considerable number of the cases relating thereto. 
That could not be done in a large volume so as properly to pre- 
sent the state of the case law on the subject. After having 
given a long and attentive study to the subject, the writer affirms 
that the Anglo-American law with reference to it is in a state of 
hopeless and inextricable confusion ; that contradictory decisions 
are constantly rendered by the same courts; that opposing prin- 
ciples, tending to contrary results, jostle and crowd each other 
as the ice floes jostle and crowd each other going southward out 
of Baffins Bay through Davis Straits; and that the judge seizes 
upon one of these principles to-day and to-morrow upon another, 


and enlarges it or applies it according to the seeming exigencies 
of justice in the particular case. 


Il. Founpation or Docrrine or Uttra Vires.— The books 
probably disclose no better statement of the reasons, real or 
fancied, upon which the so-called doctrine of ultra vires rests, 
than those given in an opinion of the Supreme Court of the 
United States by Mr. Justice Gray: ‘* The reasons why a cor- 
poration is not liable upon a contract wltra vires, that is to say, 
beyond the powers conferred upon it by the legislature, and 
varying from the objects of its creation as declared in the law of 
its organization, are: (1) The interest of the public that the 
corporation shall not transcend the powers granted; (2) the 
interest of the stockholders that the capital shall not be sub- 
jected to the risk of enterprises not contemplated by the charter, 
and therefore not authorized by the stockholders in subscribing 
for the stock; (3) the obligation of every one entering into a 
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contract with a corporation to take notice of the legal limits of 
its powers.”’? 


III. Brancnes or THE Doctrine oF Uttra Vires.— This 
doctrine has three branches, and when strictly carried out it 
overthrows contracts entered into in behalf of a corporation in 
either of the following cases: 1. Where the contract was beyond 
the powers granted to the corporation itself, so that it could not 
be lawfully performed with the consent of all the stockholders 
or members ; 2. Where the contract, although within the powers 
granted to the corporation itself, was beyond the powers granted 
by the corporation to the particular officers or agents who 
assumed thus to act in its behalf; 3. Where, although the con- 
tract was within the granted powers of the corporation, yet it 
was not made in the manner prescribed by law for the execution 
of its powers. - 


IV. A Rounp StaTeMENT oF THE DoctRINE IN ITs PRIMARY 
ReLation.— In its primary relation, that is to say, where the 
question relates to the power of the corporation to make a par- 


ticular contract as distinguished from the power of its officers or 
contracting agents, and as distinguished from the manner in 
which the contract is to be made, a round statement of the 
doctrine is that a corporation possesses no powers except such as 
are expressly granted by the State or such as are necessary to 
carry into effect the powers expressly granted ; ? and consequently 


1 Pittsburgh &c. R. Co. v. Keokuk 
&c. Bridge Co., 181 U. S. 371, 384; s.c. 
7 Sup. Ct. Rep. 770; citing Pearce v. 
Madison &c. Co., 21 How. (U. 8S.) 441. 

2 Oregon Railroad and Navigation 
Co. v. Oregonian R. Co., 130 U. 8. 1; 
Perrine v. Chesapeake &c. Canal Co., 
9 How. (U.S.) 172; Beaty v. Knowler, 
4 Pet. (U. 8.) 152; Dartmouth College 
v. Woodward, 4 Wheat. U. S. 518, 636; 
Bank of Augusta v. Earl, 13 Pet, 
(U. 8.) 519; Runyan v. Coster, 14 Pet- 
(U. 8.) 122; Tombigbee R. Co. ». 
Kneeland, 4 How. (U. S.) 16; Hunt- 
ington v. Savings Bank, 96 U. S. 388; 


Lazear v. National Union Bank, 52 
Md. 78; s. c. 836 Am. Rep. 355, 358; 
New Orleans &c. Steamship Co. v. 
Ocean Dry Dock Co., 28 La. Ann. 173; 
s. c. 26 Am. Rep. 90; Stockton v. Cen- 
tral R. Co., 50 N. J. Eq. 52; 8. c. 24 
Atl. Rep. 964; Montgomery v. Mont- 
gomery Plankroad Co., 31 Ala. 76; 
Chewacla Lime Works v. Dismukes, 
87 Ala, 344; s. c. 6 So. Rep. 122; 
Petersburg v. Metzker, 21 Ill. 205; 
Whitman Mining Co. v. Baker, 3 Md. 
386; Downing v. Mt. Washington &c. 
Co., 40 N. H. 230; White’s Bank v. 
Toledo Fire &c. Ins. Co., 12 Ohio St. 
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that when those who wield its powers and make its contracts 
assume to make contracts in its behalf which the law has not 
empowered it to make, those contracts are not its contracts. 
The doctrine rests upon the strictest basis of logic. A corpora- 
tion, from its nature, can act only through the agency of others, 
and what the law does not empower it to do, others cannot make 
it do. Ido not intend in this paper to deal with the doctrine at 
all in its secondary relation, because it is a mere branch of the 
law of agency; nor in its third relation, because the ancient rule 
that a corporation could not speak, nor even whisper, except by 
its common seal,! is entirely exploded, and the settled modern 
law is that private corporations can bind themselves by contracts 
made in their behalf by their agents in the same mode as indi- 
viduals can, and that the same implications arise from the acts 


of the agents of such corporations as from the like acts of the 
agents of individuals. 


VY. Tue Ancient Doctrine StaTepD AnD ILLUSTRATED.— 
Perhaps the most general statement of the ancient doctrine of 
ultra vires, would be to say that a contract of a corporation 
which is either unauthorized by, or in violation of its charter or 
governing statute, or which is entirely outside the scope of the 
powers of its creation,’ is void, in the sense of béing no contract 
at all, because of the want of the power of the corporation to 
enter into it;* that such a contract will not be enforced by 
any species of action in a court of justice; that, being void 


601; Vandall v. South San Francisco 
Dock Co., 40 Cal. 83; Stormfeltz v. 
Manor Turnpike Co., 13 Pa. St. 555; 
First M.E.Church v. Atlanta, 76 Ga.181; 
Hood v. New York &c. R. Co., 22 Conn. 
1, 16, 502; Aurora v. West, 9 Ind. 74. 

1 «“ For, though the particular mem- 
bers may express their private con- 
sents to any act by words or signing 
their names, yet this does not bind the 
corporation; itis the fixing of the seal 
and that only which unites the several 
assents of the individuals who com- 
pose the community and makes one 
joint assent of the whole.’ 1 Bla. 


Com. 475. ‘The ancient rule of the 
common law that a corporation could 
neither act, speak, nor whisper apart 
from the instrumentality of its com- 
mon seal.’? Knapp, J., in Crawford 
v. Longstreet, 43 N. J. L. 325, 829. 

2 Davis v. Old Colony R. Co., 181 
Mass. 258; s. c. 41 Am. Rep. 221 (where 
there is an elaborate opinion by Mr. 
Justice Gray, collecting many of the 
best decisions on the doctrine). 

8 Central Transp. Co. v. Pullman’s 
Palace Car Co., 1389 U. S. 24; Rock 
River Bank v. Sherwood, 10 Wis. 230. 

4 Pearce v. Madison, &c. R. Co., 
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ab initio, it cannot be made good by ratification; ' nor by any 
succession of renewals ;? and that no performance on either side 
can give validity to it, so as to enable a party to the fund any 
right of action upon it.* The doctrine of the courts was that, 
unless a corporation was empowered by its charter or governing 
statute to make a given contract, it was prohibited by the prin- 
ciples of the common law; * that when a court of justice was 
appealed to for its enforcement, it stood upon the footing of 
any other prohibited, illegal or immoral contract, and, as such, 
was subject to the operation of the principle that a court of 
justice would not aid either party to enforce it, or to get back 
what he had lost under it, but would leave both parties in the 
predicament where, by their illegal act, they had placed 
themselves. The consideration that, to refuse all aid, even 
where the parties to the contract were morally innocent, and to 
allow one party, and especially the corporation whose officers 
ought to have known the extent of its powers, to repudiate the 
obligation of the contract on its part, while retaining what it 
had got under it from the other party, was of little weight with 
the judges fifty years ago. A railroad company, for instance, 
had no power under its charter, to purchase and run a steamboat 
in connection with its railroad; and if it did purchase a steam- 
boat, and did give its promissory note therefor, it could defend 
an action upon the note on the ground of its want of power to 
become so indebted for that purpose, while, at the same time, 
keeping and using the steamboat.® An insurance company had 
power to lend out its surplus funds, but it was prohibited by 
its charter from discounting notes or engaging in the business 
of banking. It could not, therefore, lend its money upon the 
promissory note of the borrower, secured by a pledge of cor- 
porate stock as collateral security, and if it did so it could not 


21 How. (U. 8.) 441; Elevator Co. v. 8 Central Transp. Co. v. Pullman’s 
Memphis &c. R. Co., 85 Tenn. 703; Palace Car Co., 139 U. S. 24; Thomas 
s.c. 4 Am. St. Rep. 798; 5S. W. Rep. v. Railroad Co., 101 U. 8. 71, 86. 
52. 4 People v. Chicago Gas Trust Co., 
1 Central Transp. Co. v. Pullman’s 130 Ill. 268, 292; State v. Nebraska 
Palace Car Co., 139 U. S. 24. Distilling Co., 29 Neb. 700, 714. 

2 Orr v. Lacey, 2 Dougl. (Mich.) 5 Pearce v. Madison R. Co., 21 How. 
230. (U. S.) 441. 
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recover on the note.! Such was the doctrine which our ancestral 
lawyers mouthed with owl-like wisdom, and which our ancestral 
judges rolled as a sweet morsel under their tongues. 


VI. Vines Torts or Corporations.— There exists in 
the ancient law a counterpart doctrine in respect of the torts of 
corporations. A corporation could do no act except by means 
of its corporate seal.? No corporation had been endowed, by 
the law of its creation, with the faculty of doing wrong, but 
whenever the legislature endowed it with a power, the exercise 
of that power was, for that reason, right. Therefore, a cor- 
poration, like the king, could do no affirmative wrong, and was 
not answerable civiliter for a tort, consisting of malfeasance — 
unless, possibly, for such torts as it could commit by the use of 
its common seal. It is true that this doctrine never applied, in 
its full extent, to public wrongs committed by corporations, 
whether of omission or commission. For a misuser or non- 
user of its franchises the king could vacate them by a proceeding 
in his own court by guo warranto or information in the nature of 
quo warranto; and while as great a judge as Lord Holt is 
reported to have said, *‘ that a corporation is not indictable,’’* 
and while an American court, at an early day, declared in general 
terms that a corporation could not be impleaded criminaliter by 
its artificial name,‘ yet it has certainly been for two hundred 
years the law of the English-speaking race, that a corporation 
may be indicted and punished, by fine, for the non-performance 
of its public duties.’ The doctrine was extended in modern 
times so as to hold corporations indictable for acts of mal- 


Seasance;* though, of course, 


1 North River Ins. Co. v. Lawrence, 
3 Wend. (N. Y.) 482; Utica Ins. Co. v. 
Cadwell, 3 Wend. (N. Y.) 296. 

2 Ante, IV. 

3 Anon., 12 Mod. 559. 

4 Commonwealth v. Swift &. 
Turnp. Co., 2 Va. Cas. 364. 

5 Re Wilts, 1 Salk. 359; Reg v. Clu- 
worth, 1 Salk. 359; s. c. 6 Mod. 163; 
Holt, 259; Reg. v. Saintiff, 6 Mod. 255. 
That an indictment was the settled 


they could not be prosecuted 


method of compelling counties and 
municipal corporations to keep their 
highways in repair, is shown by the 
following cases: Case of Langforth 
Bridge, Cro, Car. 365; Rex v. West 
Riding of Yorkshire, 2 W. Black. 685; 
Rex v. Great Broughton, 5 Burr. 2700; 
Rex v. Clifton, 5 T. R. 498; Rex v. 
Liverpool, 3 East, 86; Rex v. Stratford- 
upon-Avon, 14 East, 348. 

6 Reg. v. Great North of England 
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criminally for every species of crime or misdemeanor.’ 
A corporation could not, for instance, be indicted for such 
offenses as treason, felony, or breach of peace.? But it can be 
indicted for committing a public nuisance,’ as, for instance, for 
obstructing a highway ;* or in creating a nuisance injurious to 
public health ;° or in keeping a disorderly house ; ° and it is even 
indictable for the publication of criminal libel,’ and for sabbath 
breaking.® Yet, in all these cases of misfeasance, it could not 
be affirmed that the king in his council, or the legislature, in 
creating the corporation, had conferred upon it, by express terms, 
or by any sort of implication, the power or faculty of commit- 
ting the act of misfeasance, for which it was indicted or punished. 
So, although the doctrine took root at an early date that a cor- 
poration might be held liable, in an action for damages, for non- 
feasance — that is to say for the non-performance of some duty 
which it had assumed toward an individual, yet the doctrine was 
long resisted that it could be made liable civiliter for an act of 
malfeasance or of affirmative or positive wrong. The reasoning 


R. Co., 9 Ad. & El. (N. 8.) 315, 327; 
Commonwealth »v. New Bedford 
Bridge, 2 Gray (Mass.), 339; State v. 
Vermont &c. R. Co., 27 Vt. 103; State 
v. Morris &c. R. Co., 23 N. J. L. 360; 
State v. Baltimore &c. R. Co., 15 W. 
Va. 362, 376; 8. c. 36 Am. Rep. 803; 
People v. Albany, 11 Wend. (N. Y.) 
539; s. c. 27 Am. Dec. 95; State v, 
Portland, 74 Me. 268; s. c.43 Am. Rep. 
586 


3 Ad. & El. (N. 8.) 223; 8s. c. 9 Car. & 
P, 469, where the subject of the in- 
dictment of corporations underwent 
full examination. See also State », 
Morris &c. R. Co., 23 N. J. L. 360, 
where the subject was likewise fully 
examined on the English precedents. 

2 Reg. v. Great North of England R. 
Co., 9 Ad. & El. (N. 8.) 315, 326. 

3 State v. Morris &c. R. Co., 23 N. 
J. L. 360, 370. 

4 Ibid.; State v. Vermont Central R. 


1 See Reg. v. Birmingham &c. R. Co., 


Co., 27 Vt. 103, 107; Louisville &c. R. 
Co. v. State, 3 Head (Tenn.), 523; s. c. 
75 Am. Dec. 778; Northern Central R. 
Co. v. Commonwealth, 90 Pa. St. 300; 
Railway Co. v. State, 87 Tenn. 746; s.c. 
11S. W. Rep. 946; Reg. v. Great North 
of England R. Co., 9 Ad. & El. (N. s.) 
315; Pittsburgh &c. R. Co. v. Com- 
monwealth, 101 Pa. St. 192; Common- 
wealth v. Boston &c. R. Co., 135 Mass. 
550. 

5 Delaware &c. Canal Co. v. Com- 
monwealth, 60 Pa. St. 367; s.c. 100 Am. 
Dec. 570. That a municipal corpora- 
tion is so indictable, see State v. Port- 
land, 74 Me. 268; s. c. 43 Am. Rep. 
586. 

6 State v. Passaic County Agricult- 
ural Society, 54 N. J. L. 260; s. c. 23 
Atl. Rep. 680. 

7 State v. Atchison, 3 Lea (Tenn.), 
729; s.c. 31 Am. Rep. 663. 

§ State v. Baltimore &c. R. Co., 15 
W. Va. 362; s. c. 36 Am. Rep. 803. 
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was that the legislature had never endowed it with the faculty of 
committing wrong, and that since the legislature had not endowed 
it with the faculty of doing the particular wrongful act or. of 
ratifying the doing of it after it had been done, when the act 
was done by its officer or agent, the relation of principal and 
agent, or of master and servant, could not be deemed to subsist 
between the intangible body and the individual actor, but the act 
must be deemed to be the individual act of the latter. The 
doctrine was undeniably logical, but so grossly unjust that it could 
not long remain a part of an enlightened system of jurisprudence. 
Nothing is now better settled in the American law than that, in 
order to charge a private corporation aggregate with liability for 
a tort committed by its agent or servant when acting in its behalf 
and about its business, it is not necessary to show that the act 
out of which the tort sprung, was intra vires; but, on the other 
hand, that the corporation cannot prove, by way of defense, that 
it was ultra vires,—that is to say, that it grew out of an act, 
transaction or operation, upon which the corporation had no 
power, under its charter or governing statute, to enter. And 


1 “ Agents,’’? says Sir N. Lindley, consequences. If the act be not with- 
*‘cannot have a more extensive au- in the range of their legitimate powers, 
thority than their principals canlegally they had no right by law to doit; it 
confer upon them. And this principle was not one of the objects for which 
at once limits the authority of all they were incorporated, and, therefore, 
agents of incorporated companies. itis no act of the corporation at all. 
The capacity of such companies is it- This doctrine leads to absolute im- 
self limited, and they cannot be legally punity for every species of wrong, and 
bound by any acts of their directors can never be sanctioned by any court 
or officers in which the companies of justice.”’ Quoted with approval in 
themselves are legally incompetent to the opinion of the court in State v. 
engage.” Lind. Comp. Law, 5th Ed., Morris &c. R. Co., 23 N. J. L. 360, 369. 
161. A similar view is expressed on 8 National Bank v. Graham, 100 U. 


page 208, on the authority of Poulton §, 699; Hussey v. Norfolk &c. R. Co., . 


v. London &c. R. Co., L. R. 2 Q. B. 
534, 

2 It was thus stated by Mr. Binney, 
in his argument in Chestnut Hill 
Turnp. Co. v. Rutter, 4 Serg. & R. 
(Pa.) 6, 12; s. c. 8 Am. Dec. 675: 
** According to the doctrine contended 
for, if they do an act within the scope 
of their corporate powers, it is legal, 
and they are not answerable for the 


98 N. C. 34; s.c. 2 Am. St. Rep. 312; 
Gruber v. Washington &c. R. Co., 92 
N.C. 1; Philadelphia &c. R. Co. ». 
Quigley, 21 How. (U. 8.) 202; State 
v. Morris &c. R. Co., 23 N. J. L. 360, 
369; Alexander v. Relfe, 74 Mo. 495, 
517; South &c. R, Co. v. Chappell, 61 
Ala. 527. In this respect, as in many 
others, there is a marked exception in 
the case of municipal corporations. 
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the profession need scarcely be reminded that the modern law 
holds corporations liable in civil damages for almost every spe- 
cies of tort committed in its behalf by its officers, agents or 
servants, whether negligent or malicious,— such as trespass on 
the person; assault and battery ;? malicious libels ; * malicious 
prosecution of criminal actions,‘ and of civil actions;* false 
imprisonment ; © conspiracy ; * and for vexatiously and maliciously 
interfering with the business of another; * and further, that cor- 
porations are liable in exemplary damages, at least to the same 
extent to which individuals are liable, for the torts of their agents 


or servants, under the rule of respondeat superior.® 


Those corporations are merely the 
trustees of public trusts, and they are 
not, in general, liable for the ultra 
vires acts of their officers and agents. 
Anthony v. Adams, 1 Metc. (Mass.) 
284; Albany v. Cunliff, 2 N. Y. 165. 

1 Sabin v. Vermont &c. R. Co., 25 
Vt. 363; Eastern R. Co. v. Broon, 6 
Exch. 814; Illinois Central R. Co. v. 
Read, 37 Ill. 484; s. c. 87 Am. Dec. 
260; and numerous other cases that 
could be cited. 

2 Cases cited above, and Coleman 
v. New York &c. R. Co., 106 Mass. 160; 
McKinley v. Chicago &c. R. Co., 44 
Iowa, 314; s.c. 24 Am. Rep. 748; Pas- 
senger R. Co. v. Young, 21 Ohio St. 
518; s.c. 8 Am. Rep. 78; Maynard v. 
Firemen’s Fund Ins. Co., 34 Cal. 48; 
8. c. 91 Am. Dec. 672; and numerous 
other cases which could be cited,— 
a common illustration of which is 
found in the cases of assaults upon 
passengers by railway conductors. 

3 Philadelphia &c. R. Co. v. Quigley, 
21 How. (U. S.) 202; Howe Machine 
Co. v. Souder, 58 Ga. 64; Maynard v. 
Firemen’s Fund Ins. Co., 34 Cal. 48, 
and 47 Cal. 207; Johnson v. St. Louis 
Dispatch Co., 65 Mo. 539; s.c. 27 Am. 
Rep. 293 (affm’g s. c.2 Mo. App. 565); 
Vinas v. Merchants’ Ins. Co., 27 La. 
An. 367; Whitfield v. South Eastern 
R. Co., El. Bl. & El. 115; s.c. 27L. J. 


(Q.B.) 229; Lawless v. Anglo-Egyptian 
Co., L. R. 4 Q. B. 262. 

4 Hussey v. Norfolk &c. R. Co., 98 
N. C. 34; 8. c. 2 Am. St. Rep. 312; 
Williams v. Planters’ Ins. Co., 57 Miss. 
759; 8s. c. 34 Am. Rep. 494; Wheless 
v. Second Nat. Bank, 1 Baxt. (Tenn.) 
469; s.c. 25 Am. Rep. 783; Vance v. 
Erie R. Co.. 32 N. J. L. 334; 8. ¢. 90 
Am. Dec. 665; Woodward v. St. Louis 
&c. R. Co., 85 Mo. 142; Walker v. 
Southeastern, L. R. 5 C. P. 640; 
Edwards v. Midlands R. Co., 6 Q. B. 
Div. 287; and many other cases that 
could be cited. 

5 Goodspeed v. East Haddam Bank, 
22 Conn. 530; s. c. 58 Am. Dec. 439; 
Western News Co. v. Wilmarth, 33 
Kan. 510. 

® Moore v. Fitchburg R. Co., 4 Gray 
(Mass.), 465; s.c. 64 Am. Dec.83; Moore 
». Metropolitan R. Co., L. R. 8 Q. B. 
36; and many other cases that could 
be cited. 

1 Buffalo Lubricating Oil Co. v. 
Standard Oil Co., 106 N. Y. 669; mem. 
8. c. 12 N. E. Rep. 825. 

§ Green v. London Omnibus Co., 7 
C. B. (N. 8.) 290. 

® Malecek v. Tower Grove &c. R. 
Co., 57 Mo. 17; Pittsburg &c. R. Co. 
v. Slusser, 19 Oh. St. 157; Atlantic &c. 
R. Co. v. Dunn, 19 Oh. St. 162; s.c. 2 
Am. Rep. 382; Goddard v. Grand 


yy 
| 4 
) 
F 
‘ 
it 
h 
l, 
l- 
rt 
in 
9. 
J. 
2; 
92 
v. 
te ‘ 
0, 
5, 
61 
ny 
in 
8. 


384 


28 AMERICAN LAW REVIEW. © 


VII. Docrrine THAT Persons DEALING WITH CORPORATIONS 
ARE Bounp To Notice OF THE Limits or THEIR PowErs.— 
The person to whom a contract was proposed, by a corporation, 
would naturally assume, unless there were something in the 
character of the corporation or of the contract to suggest the 
contrary to the ordinary business intelligence, that the officers 
of the corporation were acquainted with its powers, and that 
they were not proposing a contract to him into which the cor- 
poration had no power to enter; the contract being, of course, 
such a one as natural persons might lawfully make. He would, 
therefore, enter into it innocently and unsuspectingly, and 
would render or perform with confidence whatever the contract 
called upon him to render or perform on his part,, and the cor- 
poration would get the benefit of it. But when he would call 
upon the corporation to render what it had promised on its part, 
he would be met with the statement that the corporation would 
not comply with the contract because it had no power to enter 
into it. In vain would he protest that he had no knowledge of 
the want of power in the corporation. His protest would be met 
by the statement that every person is bound, at his peril, to 
know the law; and if he appealed to a court of his country, the 
judges would tell him that every person dealing with a corpo- 
ration is bound, at his peril, to take notice of the limits of its 
powers imposed by its charter or governing statute.’ It may 
have been that the powers of the corporation were conferred by 
a private act of the legislature of which the judge would have no 
knowledge until it was provedtohim. This made no difference,’ 
the party dealing with the corporation must hunt up the musty 


Trunk R. Co., 57 Me. 202; s.c.2 Am, 


Rep. 39; and multitudes of other 
cases that could be cited. Compare 
Lake Shore &c. R. Co. v. Prentice, 147 
U. S. 101. 

1 Haden v. Farmers &c. Fire Asso., 
80 Va. 683, 691; Bockover v. Life Asso., 
77 Va. 85, 91; Bocock v. Alleghany 
Coal &c. Co., 82 Va. 913; Whitehurst 
v. Whitehurst, 83 Va. 153; Pearce 
v. Madison R. Co., 21 How. (U. 


8.) 441; Davis v. Old Colony Rail- 


road, 131 Mass. 258; s. c. 41 Am. Rep. 
221; Elevator Co. v. Memphis &c. R. 
Co., 85 Tenn. 703; s. c. 4 Am. St. Rep. 
798; Merritt v. Lambert, 1 Hoffm. Ch. 
(N. Y.) 166; Franklin Co. v. Lewiston 
Inst., 68 Me. 43; s. c. 28 Am. Rep. 9. 

2 Some judicial dicta limited this 
doctrine to public acts of the legisla- 
ture, such as the courts judicially 
notice (Franklin Co. v. Lewiston Inst., 
supra); but such is not the general 
doctrine. 
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statute and find out its meaning. It may have been true that it 
consisted of a great number of such private statutes,— an 
original charter and a long patchwork of amendments: the 
obligation, nevertheless, rested upon him of studying this char- 
ter and these amendments and finding out their meaning. It 
was true, that in many cases, the meaning was so obscure or 
ambiguous that the most astute lawyers could not agree upon it, 
and that the judges could not come to any decision upon it until 
after a long wrangle in the consultation room, and then not 
without the filing of dissenting opinions. Nevertheless, the 
plain business man was bound, at his peril, to find out the text 
of the law and to construe it correctly; otherwise if he parted 
with his labor, his property, or his money to the corporation, he 
might not be able to get it back. Nay, he was even bound to 
take notice of its by-laws and modes of doing business.’ So, if 
he dealt with a foreign corporation, ‘‘ since every corporation 
necessarily carries its charter wherever it goes, for that is the 
law of its existence,’’-— he was bound to discover, at his peril, 
whether the charter of the corporation, although consisting of a 
foreign law, which a court of his State would not notice unless 
it were proved to it, the construction of which might rest in a 
series of judicial decisions of a foreign court, which a domestic 
court would, in like manner, refuse to notice, unless proved, em- 
powered the corporation to enter into the proposed contract or 
to do the proposed act.? 

But while, under the operation of this rule, every person deal- 
ing with a corporation is bound, at his peril, to know the extent 
and limitations of the powers of the corporation, yet he is not 
bound in every case to know whether the general power pos- 
sessed by a corporation may be rightfully exercised in the par- 
ticular case. Many cases will arise where a corporation has 
general power to do an act, but yet, where its agents cannot 


1 “Every person dealing with a 5 Hart v. Missouri &c. Ins. Co., 21 
corporation is bound to take notice of Mo. 92; Littlewort v. Davis, 50 Miss. 
its constitution, by-laws, and ways of 403; Germantown &c. Ins. Co. v. 
doing business.’’ Bockoverv. Chicago Dhein, 43 Wis. 420; s. c. 28 Am. Rep. 
Asso., 77 Va. 85, 91. 549. 

2 Relfe v. Rundle, 103 U. S. 222. 

VOL. XXVIII. 25 


ly 
e 

e 

it 

l, 
d 

ot 

t, 

ld 

er 

of 

et 

to 

O- 

uy 

no 

2,” 

op. 

R. 

ep. 

ton 

sla- 

st., 

i 


386 28 AMERICAN LAW REVIEW. 


rightfully do the act, because its power may have been exhausted, 
or because the authority may not have been given to its contract- 
ing agent by the requisite formality, or because of extrinsic 
circumstances known to those who wield the power of the cor- 
poration, but unknown to the other party and practically incap- 
able of being discovered by him. In such cases, the law gener- 
ally protects him where he is dealing with a private corporation, 
though not so where he is dealing with a municipal corporation.! 
For instance, if a private corporation, under its governing 
statute, is limited in respect of the amount of indebtedness 
which it may incur, although a person to whom it proposes a 
contract by which it is to become indebted, will be bound to 
take notice of the statute creating the limit, yet he will not be 
bound to know whether the corporation has already incurred 
debts to the extent of the limit, so as to exhaust its power; but, 
on the contrary, the proposal made to him for a contract creat- 
ing an indebtedness is in itself a warranty that the power has 
not been exhausted; and it would be sanctioning the grossest 
fraud to allow the corporation to get the benefit of such a con- 
tract and then repudiate the obligation of it on the ground that 
its power had been exhausted when the contract was made.? 
For instance, every corporation has power to contract debts to 
effectuate the powers of its creation and to emit the ordinary 
written evidences of such debts. Every corporation, therefore, 
has a general power to execute ordinary commercial paper. If, 
therefore, a corporation makes such paper and it gets into the 
hands of a bona jide holder for value, it will be estopped from 


setting up as against him, that it had no power to make it in the 
particular instance.* 


VII. Tae Revoir acarnst THE DocrrinE ULTRA VIRES.— 
Roughly speaking, half of the professional exertions of an 
advocate are expended in pleading for the party that is in the 


1 Crampton v. Zabriskie, 101 U. S. Weber v. Spokane Nat. Bank, 50 Fed. 
601; Daviess County v. Dickinson, 117 Rep. 735, is to the contrary, and though 
U. S. 657; Litchfield v. Ballou, 114 U. rendered by an able judge, seems 
S. 190. untenable. 

2 Humphrey v. Patrons Mercantile 3 Lehigh Valley Coal Co. v. West 
Asso., 50 Iowa, 607. The decision in Depere Agricultural Works, 63 Wis. 45. 
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wrong; for if we assume that in every litigation one party is 
right and the other is wrong, and if we observe that the party 
in the wrong is, on the whole, defended as ably and as zealously 
as the party that is in the right, we must reach this conclusion 
as the statement of a general average. The natural result is 
that, when reasoning on legal subjects, lawyers, though upright 
and just in their private affairs, fall into the habit of dismissing 
conscience and of laying moral considerations out of view. 
This habit follows them when they ascend the bench as judges; 
it has settled like a fog over the professional intellect and con- 
science to such an extent that we now constantly hear from high 
sources the infamous proposition that there is no necessary con- 
nection between the law and concrete justice or morality. 
Nevertheless, the judicial and professional conscience, dulled as 
it had been by this habit of reasoning in behalf of wrong, 
could not forever endure a rule of law which enabled one party 
to acontract, perfectly innocent when made between natural per- 
sons, to keep the fruits of it and repudiate it because it had 
been made with an artificial person having no power to make it. 
The revolt of conscience against the doctrine of wltra vires 
at first took a form which illustrates in a striking degree the 
methods which a conscienceless mode of reasoning has so often 
led judges to adopt, in order to find a way out of difficulties 
without seemingly violating the settled principles of the law. 
The new doctrine, propounded timidly at first and in some cases 
even denied, was that, although there could be no recov- 
ery upon the wltra vires contract, as for instance, upon 
the security given for an ultra vires loan, yet the party 
that had lost by the contract could step aside from 
it and recover from the other party what he had lost or 
its value, under a common count or in a common law action for 
money had and received, provided, of course, that he had not 
received from the other party consideration for what he had lost.! 


1 Utica Insurance Co. v. Cadwell, Bank, 22 Pick. (Mass.) 181; Dill v. 
3 Wend. (N. Y.) 296; Utica Insurance Wareham, 7 Metc. (Mass.) 438; Mor- 
Co. v. Bloodgood, 4 Wend. (N. Y.) ville v. American Tract Society, 123 
652; Utica Insurance Co. v. Scott, 19 Mass. 129;'s.c. 25 Am. Rep. 40; Pitts- 
Johns. (N. Y.) 1; White v. Franklin burgh &c. R. Co. v. Keokuk Bridge Co., 
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Thus, where a religious corporation, in excess of its powers, re- 
ceived money on the condition that it should be returned unless 
a certain additional amount should be received by it within a 

certain time, and the condition was broken, it was held that an 

action would lie to recover the money, and that a demand for it 

might be submitted to arbitation.1 So, where a town made a 

contract with reference to the right of taking certain oysters 

within its limits, which it had no authority to make and which 

it refused to perform, it was held that the other contracting 
. party might recover back the money paid in advance on the 
contract, as money had and received by the town to his use.? 
So, where a municipal corporation, having general power to bor- 
row, issued certain of its bonds which were void, the person pur- 
chasing them in good faith was held, upon offering to restore 
them to the corporation, entitled to maintain a common law 
action against the corporation for money had and received, to 
recover back the money with which he had parted and which the 
corporation had received on account of them.* So, where a 
private corporation borrowed money upon an agreement to repay 
it in its preferred shares to be subsequently issued, and it was 
subsequently ascertained that it had no power to issue preferred 
shares, it was held that the lender might maintain an action to 
recover back the money with which he had parted, although 
before the trial the corporation had received authority from the 
legislature to issue preferred shares to its stockholders in pro- 
portion to their several holdings’of its capital stock. The theory 
of the court was that the contract, being a nullity, was not 
revived by the subsequent act of the legislature authorizing the 
preferred stock to beissued.£ Gradually the doctrine took a less 
technical and more intelligible form; there was a continuing 
duty upon both parties to the ultra vires contract to withdraw 


131 U. S. 371, 389; Manville v. Belden 2 Dill v. Manheim, 7 Metc. (Mass.) 
Mining Co., 17 Fed. Rep. 425; Paul v. 438. 

Kenosha, 22 Wis. 266; s. c. 94 Am. § Louisiana v. Wood, 102 U. S. 294. 
Dec. 598; De Voss v. Richmond, 18 4 Anthony v. Household Sewing 
Gratt. (Va.) 338; s. c. 98 Am. Dec. 646 Machine Co., 16 R. I. 571; s. c. 18 AtL 
and note. Rep. 176; 5 L. R. A. 575. 

1 Morville v. American Tract Soc., 
123 Mass. 129; s. c. 25 Am. Rep. 40. 
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from it and rescind it; but there was the corresponding obliga- 
tion upon the party exercising this right of rescission to restore 
to the other party what the former had received from him under 
the contract, in so far as it had not been earned thereunder, and 
if he failed to make such restoration the other party might recover 
it in an action on a quantum meruit;' or he might have the aid 
of a court of equity to compel an accounting and restoration of 
it.2. And while a court of equity will lend its aid under proper 
conditions to the rescinding of an wltra vires contract or to 
enjoining its further execution,’ yet it will only do this upon the 
condition of the doing of equity by the party seeking its inter- 
position. Thus, where a court of the United States sitting in 
equity, set aside as ultra vires a construction contract, it did so 
upon the principle of compelling the corporation to account for 
what it had received in its partial performance, not on the basis 
of are-imbursement, but of fair compensation, such as any other 
railroad contractor would receive under a similar contract if it 
were within the power of the corporation; to which it was held 
that interest should be added.* So, where a municipal corpora- 


tion brought a suit in equity to procure the cancellation of cer- 


tain of its bonds illegally issued, it was held that those who had 
parted with their money on the faith of the bonds, might main- 
tain a cross-bill or petition to compel the corporation to account 
for what they had paid and it had received through the illegal 
transaction, and the right of the corporation to a rescission was 
made dependent upon its accounting and making restitution.® 
A court of equity will reach the same result, where a municipal 
corporation has acquired property through an ultra vires con- 
tract and has then disaffirmed the contract, by treating the cor- 
poration as a trustee of the legal title of the property for the 


1Gray, J., in Pittsburgh &c. R. 
Co. v. Keokuk &c. Bridge Co., 131 
U. S. 371, 389. 

2New Castle Northern R. Co. v. 
Simpson, 23 Fed. Rep. 214; Moore v. 
Swanton Tanning Co., 60 Vt. 459; s. c. 
15 Atl. Rep. 114. 

8 Dodge v. Woolsey, 18 How. (U. 
8.) 331; Marseilles &c. Land Co. v. 


Aldrich, 86 Ill. 504; Wright v. Oro- 
ville &c. Mining Co., 40 Cal. 20; and 
numerous other cases. 

4 New Castle Northern R. Co. v. 
Simpson, 23 Fed. Rep. 214. 

5 Brown v. Atchison, 39 Kans. 37; 
s.c. 7 Am. St. Rep. 515; 17 Pac. Rep. 
465. 
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party who has parted with it, and by compelling it to reconvey 
to him and to account to him for rents and profits; and the re- 
lief may be varied where, owing to subsequent changes, it would 
not be possible to put the parties in statu quo.1. But, while the 
ultra vires contract will, in so far as it has been fully executed, 
thus stand as a security for the foundation of rights acquired by 
the transaction, yet it will not be allowed to stand as the founda- 
tion for damages accruing from the refusal of further perform- 
ance by the party who elects to rescind. Thus, where a lease 
of a railroad had been made for the term of twenty years with- 
out the authority of the legislature, and the lessor elected to 
rescind and resume possession at the end of five years, and the 
accounts for that period were adjusted and paid, a covenant in 
the lease to pay the value of the unexpired term was held void, 
and an action could not be maintained thereon by the lessee 
against the lessor.? And where the lessee in a railway lease, made 
without authority of the legislature, elected to rescind at the 
expiration of three years, the lessor could not maintain an action 
for future rent upon the covenant in the lease to pay rent.’ 
And the same rule was applied in respect of an ultra vires lease 
made by a manufacturing company to a sleeping car company. 

It cannot escape attention that the doctrine stated in this 
section was a great advance over the original conception that, as 
in the case of any other illegal or immoral contract, the law 
would not aid either party to an ultra vires contract, but would 
leave them in the condition where they had placed themselves, 
under the operation of the maxim in pari delicto portior est con- 
ditio defendentis. It was certainly a great stride to lay hold of 
the doctrine formulated by that great and just-minded judge, 
Lord Mansfield,’ that the party who has parted with his money 
under such a contract has a right of action on the principle of 
recovering money paid by mistake, or upon a consideration which 


1 See, for example, Parkersburg v. 3 Oregon Rail. & Nav. Co. v. Ore- 
Brown, 106 U. 8S. 487, 503; Chapman gonian R.. Co., 130 U. S. 1. 
v. Douglas County, 107 U. 8. 348, 4 Central Transp. Co. v. Pullman’s 
359. Palace Car Co., 139 U. S. 24. 

2 Thomas v. Railroad Co., 101 U. 5 Moses v. Macferlan, 2 Burr. 1005. 
8. 71 
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has failed.1 While the doctrine of the earlier cases that, al- 
though there can be no recovery upon the contract, yet there 
may be a recovery outside of the contract for what the plaintiff 
has parted with and what the defendant has received under it, 
seems to rest upon a senseless refinement, and certainly has no 
place under the modern codes of procedure, where every plaintiff 
must sue and recover, if at all, upon the real facts of his case,— 
yet the more modern doctrine that either party can rescind the 
contract, so far as it remains unexecuted, upon the doing of 
justice to the other party, and that if, upon the making of such 
rescission, he does not do justice to the other party, the law will 
compel him to do it, either in its legal or equitable forum,— 
while not entirely just, because the other party can seldom be 
put in statu quo,—is certainly more intelligible and less harsh. 


IX. Docrrine Errner Party 1s Estoprpep To PLEAD 
Uxrra Vires WHILE KEepine THE Fruits or THE ConTract.— 
In the revolt against the doctrine of ultra vires, other courts 
advanced more boldly and more directly to the real justice of 


the case, by holding that neither party to an ultra vires contract, 
when an action is brought against him to enforce the same, will 
be permitted, while keeping the fruits or the consideration of 
the contract, to set up the defense that one or both of the par- 
ties had no power to make it.? The estoppel goes not only to 


1 Louisiana v. Wood, 102 U.S. 294. 

2 Manchester &c. R. Co. v. Concord 
R. Co. (N. H.), 20 Atl. Rep. 383; 
Northhampton County’s Appeal, 30 Pa. 
St. 805; Whitney Arms Co. v. Barlow, 
63 N. Y. 62; Carson City Savings Bank 
v. Carson City Elevator Co., 90 Mich. 
550; McCarthy v. Lavasche, 89 Ill. 270; 
Connecticut River Savings Bank v. 
Fiske, 60 N. H. 363; Wood v. Corry 
Water Works Co., 44 Fed. Rep. 146; s. 
c. 12 L. R. A. 168; Colorado Loan &c. 
Co. v. Grand Valley Canal Co.(Colo.), 
82 Pac. Rep. 178; Dewey v. Toledo &c. 
R. Co., 91 Mich. 351; s. c. 51 N. W. 
Rep. 1063; Union Hardware Co. v. 
Plume &c. Man’f Co., 58 Conn. 219; 


s.c. 20 Atl. Rep. 455; West v. Madison 
County Agr’l Board, 82 Ill. 205; 
Natchez v. Mallery, 54 Miss. 499; Darst 
v. Gale, 83 Ill. 136; State Board &c. v. 
Citizens R. Co., 47 Ind. 407; Chicago 
&c. R. Co. v. Derkes, 103 Ind. 520; 
Louisville &c. R. Co. v. Flannagan, 113 
Ind. 488; s.c. 3 Am. St. Rep. 674; 
Wright v. Hughes, 119 Ind. 324; s. ¢. 
21 N.E.Rep. 907; Humphrey v. Patrons’ 
Mercantile Asso., 50 Iowa, 607; Oil 
Creek R. Co. v. Pennsylvania Trans- 
portation Co., 83 Pa. St. 160; Wright 
v. Pipe Line Co., 101 Pa. St. 204; 8. c. 
47 Am. Rep. 701; Tyler v. Tualatin 
Academy, 14 Ore. 485, 
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the corporation — such were most of the cases just cited,— but 
it also extended to its privies;! and the other party to the con- 
tract was equally estopped from setting up such a defense 
against the corporation.? The advance beyond the old concep- 
tion, made by this doctrine, will be best seen when it is stated 
that under it, although a corporation may have exceeded its 
powers in lending its money upon a promissory note or other 
particular security, it is when it seeks to get its money back by 
bringing an action upon that security, that is to say, upon the 
ultra, vires contract itself,— the maker of the obligation will not 
be heard to defend on the ground that the corporation had no 
power to lend him the money, or to lend it on that species of 
security ;* whereas under the old-theory, as we have seen,‘ a 
corporation could not recover on the security, but was driven to 
a common law action for money had and received. This doc- 
trine has been extended so far as to hold that where the promise 
is made by a person to a corporation, and the corporation has 
acted to its disadvantage on the faith of it, an estoppel in pais 
will arise against the promisor, which will prevent him from 
setting up the defense of ultra vires when the corporation sues to 
enforce his promise. Thus, where certain residents of a county 
bound themselves to raise enough money to purchase a right of 
way for a railway company, and the company constructed its 
road on the faith of the promise,— it was held that the promis- 
ors, when sued upon the promise, could not plead that the 
corporation had no power to enter into such a contract.® 


X. Errecr or a Part Execution or AN Uttra Vires Con- 
tTract.—If an unlawful, prohibited, or immoral contract has 
been wholly executed, then, the parties to the contract being in 


1 Darst v. Gale, 83 Ill. 136. 5 Poock v. Lafayette Building Asso., 


2 Whitney Arms Co. v. Barlow, 63 
N. Y. 62; Poock v. Lafayette Asso., 71 
Ind. 357; Pancoast v. Travellers Ins. 
Co., 79 Ind. 172; Chicago &c. R. Co. v. 
Derkes, 103 Ind. 520; Argenti v. San 
Francisco, 16 Cal. 255; New York 
Mutual Life Ins. Co. v. Wilcox, 8 Biss. 
(U. S.) 208. 


71 Ind. 357; New York Mutual Life 
Ins. Co. v. Wilcox, 8 Biss. (U. 8.) 208; 
Pancoast v. Travellers Ins. Co., 79 Ind. 
172. 

4 Ante, VIII. 

5 Chicago &c. R. Co. v. Derkes, 103 
Ind. 520. 
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pari delicto, the law will not aid either of them to undo it or to 
get back what he has lost by it, but will leave both of them in 
the predicament where their unlawful act has placed them.! 
This principle applies to the ultra vires contracts of corporations, 
and where such a contract has been fully executed on both sides, 
the law, on its civil side, has ne further concern with it, though 
the doing of it may sometimes be criminally punished by indict- 
ment, or the corporation may lose its franchises for doing it, 
under a judgment of forfeiture, in an action brought by the 
State. What we are now concerned with is the question where 
the law stands in case the contract has been (1) wholly executed 
on one side, and the party so executing it sues for the agreed 
consideration, or (2) executed in part on both sides, and one 
of the parties elects to disaffirm and discontinue further execu- 
tion. The first question is merely the question stated in the 
preceding paragraph with a variation of words. Upon this 
question judicial authority is overwhelming to the effect that 
where an ultra vires contract has been wholly executed on either 
side, and the party so executing it on his part is suing to recover 
the agreed consideration for executing it, the other party will be 
estopped from setting up the defense that the corporation had 
no power to enter into it; and, for the purposes of this rule, it is 
immaterial whether the plaintiff or the defendant is the corpora- 
tion.? If, on the one hand, the corporation has received the fruits 
of a full performance of the contract by the other party, it will 
not be heard to set up the defense that it had no power to make 
the contract when the other party sues for the agreed price or 
consideration.* If, on the other hand, the corporation has fully 


1 Parish v. Wheeler, 22 N. Y. 494. 

2 Day v. Spiral Springs Buggy Co., 
57 Mich. 146; s. c. 58 Am. Rep. 352, 
355. 
® Camden &c. R. Co. v. Mays’ 
Landing &c. R. Co., 48 N. J. L. 530; s. 
¢.7 Atl. Rep. 523; Argenti v. San Fran- 
cisco, 16 Cal. 255; Sherman Center 
Town Co. v. Morris, 43 Kan. 282: 8. c. 
23 Pac. Rep. 569; Denver Fire Ins. Co. 
v. McClellan, 9 Colo. 11; s. c. 59 Am. 
Rep. 184; Louisville &c. R. Co. v. 


Flanagan, 113 Ind. 488; s. c. 3 Am. St. 
Rep. 674; Dewey v. Toledo &c. R. 
Co., 91 Mich. 351; s. c. 51 N. W. Rep. 
1063; Wood v. Corry Water Works 
Co., 44 Fed. Rep. 146; Manhattan 
Hardware Co. v. Phalen, 128 Pa. St. 
110; s. c. 18 Atl. Rep. 428; Reed’s 
Appeal, 122 Pa. St. 565; s. c. 16 Atl. 
Rep. 1; Oil Creek &c. R. Co. vo. 
Pennsylvania Transp. Co., 83 Pa. St. 
160; Wright v. Pipe Land Co., 101 Pa. 
St. 204; s. c. 47 Am. Rep. 701. 
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executed the contract, and the other party has been placed in 
possession of the agreed fruits of it, such other party will not 
be heard to set up as a defense to an action by the corporation 
for the agreed consideration of the contract, that the contract 
was ultra vires.!_ More or less judicial casuistry attends this 
doctrine that where an wltra vires contract has been fully executed 
on one side, that party may recover the consideration from the 
other party. One judge has said that the test is ‘* whether the 
plaintiff requires the aid of the illegal transaction to establish 
his case.’’? A greater judge reasoned that while an illegal con- 
tract will not be executed by the aid of the law, yet ‘* when it 
has been executed by the parties themselves, and the illegal 
object of it has been accomplished, the money or thing which 
was the price of it may be a legal consideration between the 
perties, for a promise, express or implied; and the court will 
not unravel the transaction to discover its origin.’’* A judge of 
even greater reputation gave still a better reason, when he said 
that the parties may ‘‘ be estopped in some cases from disputing 
the validity of a corporate contract, when it has been fully per- 
formed on one side, and when nothing short of its enforcement 
will do justice.’’ * 

But modern decisions are not wanting which deny explicitly 
this doctrine, and which hold that where a corporation has made 
a contract in excess of its granted powers, and has received or 
enjoyed the consideration, or the benefits or fruits of it, this fact 
does not estop it from defending, on the ground of wltra vires, an 
action to enforce the obligation which it assumed by the contract 
on its part. Under this doctrine the right to cheat is mutual; 
it enables the corporation to cheat the individual, and it is equally 


1 Ex parte Chippendale, 4 De Gex, 
M. & G. 19; Fishmongers’ Co. v. 
Robertson, 5 Mack & G. 131; Whitney 
Arms Co. v. Barlow, 63 N. Y. 62; 8. ¢. 
20 Am. Rep. 504; National Bank v. 
Matthews, 98 U. S. 621; anda multi- 
tude of other cases which could be 
cited. 

2 Swan v. Scott, 11 Serg. & R. (Pa.) 
155, 164, per Duncan, J. 

8 Lestapies v. Ingraham, 5 Pa. St. 


71, 81, per Gibson, C. J. See also Hip- 
ple v. Rice, 28 Pa. St. 406, 


4 Cooley, C. J., in Day v. Spiral 


Springs Buggy Co., 57 Mich. 146; s. ¢. 
58 Am. Rep. 352, 355. 

5 Chewacla Lime Works v. Dis- 
mukes, 87 Ala. 344; s. c. 6 South Rep. 
122; Sherwood v. Alvis, 83 Ala. 115; 
s.c.3 Am. St. Rep. 695. See also Al- 
bert v. Savings Bank, 1 Md. Ch. 407. 
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generous in enabling the individual to cheat the corporation; so 
that, where a person had made a contract with a corporation 
which was ultra vires, and had received the full benefit of it, 
neither he nor those claiming under him were estopped from set- 
ting up the invalidity of the contract in defense of a suit to 
enforce it.! This doctrine rests upon the well-known casuistry 
that the doctrine of estoppel cannot be applied so as to enable 
corporations to increase their powers indefinitely at their own 
pleasure, and by sheer usurpation. As I shall point out further 
on,’ this reasoning totally overlooks the larger principle that a 
collection of individuals may, for the purposes of a single litiga- 
tion, make themselves a corporation by the mere act of agreeing. 
with the opposite party to the contract, that they are a corpora- 
tion, — a principle conceded by all courts, and disputed by none. 
The earlier decisions in applying the rigid doctrine of ultra vires 
and denying an estoppel, proceeded less harshly where the cor- 
poration was endeavoring to enforce a contract made contrary to 
the prohibition of a statute, which statute was enacted for the 
purpose of defending the people against corporate oppression,— 
as where a banking corporation was suing to enforce a contract 
reserving a prohibited rate of interest ; * or where, at a time when 
a mistaken public policy favored the restriction of the business 
of banking, and a corporation which was expressly prohibited 
from exercising banking powers, sued to recover upon a promis- 
sory note which it had discounted.‘ But the profession may well 
be astonished when one of the most enlightened of our modern 
State courts applies the doctrine of ultra vires in its ancient rigid- 
ity, and denies an estoppel in the case where a corporation run- 
ning a ‘‘ truck-store ’’ for the benefit (?) of its employes, which 
business is ultra vires, buys goods for such store on credit, and 
then repudiates its obligation to pay for them, while keeping the 


1 Chambers v. Falkner, 65 Ala. 448; 
Marion Savings Bank v. Dunkin, 54 


2 Post, XI. 
8 Bank of Chillicothe v. Swaine, 8 


Ala. 471. See also Montgomery v. 
Montgomery Plank-road Co., 31 Ala. 
76; Grand Lodge v. Waddill, 36 Ala. 
313,—where the ancient and thread- 
bare doctrine of ultra vires was carried 
to its most unjust limit. 


Oh. 257; s. c. 82 Am. Dec. 707; and 
many other cases of the same class. 

4 New York Firemen’s Ins. Co. ». 
Ely, 5 Conn. 560; s. c. 13 Am. Dec. 100; 
and other cases of the same class. 
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goods; which repudiation is upheld by a court of justice. By 
thus entering upon a business outside its charter powers, the 
corporation was enabled, through the instrumentality of a court 
of justice, to cheat its own employes on the one hand, who were 
obliged to take their pay in tickets on the ‘* truck-store’’ redeem- 
able in goods at exorbitant prices; and, on the other hand, to 
cheat its customer from whom it bought the goods." 


XI. Docrrine THat WANT OF POWER CAN ONLY BE Ser Up 
BY THE StaTe.— In the revolt of conscience against this doctrine 
of ultra vires, the courts were driven to a higher and more tena- 
ble ground than any of the preceding. They had already been 
obliged for the purpose of defending themselves against the 
necessity of trying the fact of the issue of incorporation or no 
incorporation, in every private litigation, between an alleged cor- 
poration and an individual, to take the position that, where a 
corporation exists de facto, or where its existence has been recog- 
nized by the other party to the litigation, or where two parties to 
a contract have drawn their contract on the assumption that one 
of them is a corporation, either party will be estopped from dis- 
puting that fact, for the purposes of the litigation. The prin- 
ciple is familiar to the profession ; it is settled by an overwhelming 
mass of adjudicated cases; and scarcely a modern case can be 
found disputing it, or casting a doubt upon it. Under its 
operation, if two parties, no matter who or what they are, indi- 
dividual or aggregate, make a written contract by which one of 
them is described by words which usually impute that it is a 
corporation, neither party will, in an action to enforce the con- 
tract, be heard to assert that the party thus described had not 
the capacity of contracting and of suing in that artificial name. 
It seems strange that the judges did not perceive at an earlier 
day, the utter incongruity existing between this principle and 
the doctrine of ultra vires. A number of adventurers could 
make themselves a corporation, with the power to make a given 
contract, and to be sued thereon, by merely making a written 
agreement with a third person, the language of which implied 


1 Chewacla Lime Works v. Dismukes, 87 Ala. 344; s. c. 6 South Rep. 122. 
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such a state of facts. The reason was that the courts could not 
be put to the inconvenience of trying in every litigation the 
issue raised by the plea of nui tel corporation; but that if the 
party whose corporate power was challenged, was usurping the 
functions of a corporation, that was a question between such 
party and the State, and so long as the State, through its 
political department, did not interfere, the courts could not. 
But if a real corporation assumed to exercise, in a particular 
case, some power which had not been conferred upon it, then, 
without waiting for the State to interfere, the courts would strike 
down the contract without any regard to the justice or injustice 
of so doing. Judges, who possessed a stronger sense of justice, 
and who reasoned upon broader analogies, were finally able to 
discover the principle that the question whether a corporation, 
in making a contract which is the subject of a litigation, has 
acted in excess of its granted powers, or usurped a power not 
conferred by the legislature, or proceeded in violation of its 
charter or governing statute, is a question which cannot be set up 
collaterally by a private party who has concurred with the cor- 
poration in its exercise of the power, but is one which can only 
be set up by the State, in a direct proceeding by quo warranto 
or indictment, to forfeit the franchises of the corporation, or to 
subject it to punishment for its wrong-doing.! I have not the 
space to enlarge upon this principle; nor would it be profitable 
to attempt to do so, because the limits within which it may prop- 
erly be used are as yet unsettled. But it must be perceived that it 
is a principle large enough to suppress the defense of ultra vires 
in every case where justice requires it to be done. My own 
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1 National Bank v. Matthews, 98 U. Coal Co., 80 Pa. St. 208; Southern 


8. 621; reversing s. c. sub nom. Mat- 
thews v. Skinner, 62 Mo. 329; St. 
Louis Drug Co v. Robinson, 81 Mo. 
19; affmg. s. c. 10 Mo. App. 588; State 
v. Minnesota Thresher Man. Co., 40 
Minn. 218; s.c.8 L. R. A. 510; Fritts 
v. Palmer, 1382 U. 8. 282; s. c. 10 Sup. 
Ct. Rep. 93; Prescott Nat. Bank v. 
Butler, 157 Mass. 548; s. c. 32 N. E. 
Rep. 909; Bank v. Hammond, 1 Rich. 
L. (S. C.) 281; Grant v. Henry Clay 


Life Ins. Co. v. Lanier, 5 Fla. 110; 
Bushnell v. Consolidated Ice Machine 
Co., 138 Ill. 67; s. c. 27N. E. Rep. 596; 
Wood v. Corry Water Works Co., 44 
Fed. Rep. 146; s. c. 12 L. R. A. 168; 
Wherry v. Hale, 77 Mo. 20; Franklin 
&c. Inst. v. Board of Education, 75 
Mo. 408, 412; Thornton ». National 
Exch. Bank, 71 Mo. 221, 228; Hovell 
man v. Kansas City R. Co., 79 Mo. 632. 
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view is that the doctrine of wltra vires has no proper place in 
the law of private corporations, except in respect of contracts, 
which are bad in themselves, the making of which are prohibited 
by considerations of public morality, of justice, or of a sound 
public policy, and which, therefore, stand upon such a footing, 
that neither party can be regarded as innocent or blameless in 
entering into them. If, for instance, a banking corporation, 
having taken a mortgage of real estate to secure a bad debt, and 
having been obliged to buy in the land, should conclude to expend 
some of its available funds in raising a crop of wheat upon 
it, and its stockholders should acquiesce in the act of its direct- 
ors in employing its funds in such an unauthorized purpose, who 
else would have any interest in complaining of the act? The 
judges, upon a fanciful conception, would say that the State is 
interested in the corporation not exceeding its powers; but it is 
a corporation for the mere purposes of private gain, and the 
State is no more interested in seeing that it does not exceed its 
powers, in such a particular, than it would be if it were a mere 
partnership. Suppose the question were to be addressed to the 
political department of the State, to the governor and the attor- 
ney-general, by some citizen who should imagine the State to be 
injured by the act, and who should request that a proceeding in 
the nature of a quo warranto be instituted by the State to 
vacate the franchises of the corporation by reason of the usurp- 
ation, or, at least, to annul the exercise of the particular 
power (as has been done in such a proceeding ), what would the 
answer be? The State is not injured by the act, but is benefited 
by it. It gives employment to laborers, and it creates food for 
the human family. It is to be regretted that the court which 
led in this departure in the law of ultra vires,’ in a decision 
sound, just, strong and luminous, did not maintain the same 
position in subsequent cases, but relapsed into the miserable 
doctrine, to the constant doing of injustice, as I shall show in 
the next paragraph. 


1 Referring to National Bank v. had not, down to the rendition of 
Matthews, 98 U.S. 621. Earlierdecis- the former decision, made any sub- 
ions looking that way, such as Bank stantial impression upon American 
v. Hammond, 1 Rich. L. (S.C.) 281, jurisprudence. 
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XII. Rient ro Disarrrrm AFTER Part Perrormance. — At 
its very next term the court re-instated the doctrine of ultra 
vires in all its force, in an opinion rendered without dissent, 
which was written by the judge who alone had dissented in the 
previous case... We had adopted from England the doctrine 
that a corporation, which has been chartered by the State in 
consideration of an obligation on its part to perform certain 
public duties, such as to build and operate a railway, cannot, by 
any form of contract, cast off those duties and devolve them 
upon another, whether by making an alienation of its franchises 
or of such of its property as is necessary for the exercise of its 
franchises ; and, consequently, that a/ease by a railway corpora- 
tion of its properties, and the right to operate its road, is void, 
unless expressly authorized by its charter or by law; and that 
it is void, not as being in derogation of the rights of the stock- 
holders of the lessor company, but as being against the policy of 
the law. In contravention of this principle, and without the 
sanction of the legislature, one railroad company had assumed to 
lease its properties to another such company for a period of twenty 
years. After the lease had continued for four or five years, the 
lessor company elected to withdraw from it, under a clause in the 
lease empowering it to do so. This clause contained a covenant 
that, in sich an event if the lessee so desired, the lessor would ap- 
point an arbitrator, who, together with one appointed by the 
lessees, should decide upon the value of the contract to the 
lessees, and the loss and damage occasioned thereby, etc. 
The lessee company brought an action on the covenant in 
the lease to appoint arbitrators, and, the accounts having 
been adjusted down to the time of the rescission, it was 
held that there could be further recovery of the value of 
the unexecuted portion of the contract, on the ground that 
the contract was ultra vires, and that it was not only the 
right, but the duty of the lessee to withdraw from it. The 
court, speaking through Mr. Justice Miller, said: ** There can 
be no question that, in many instances, where an invalid contract, 
which the party to it might have avoided or refused to perform, 


1 By Mr. Justice Miller, who alone dissented in the case of National Bank v. 
Matthews, 98 U.S. 621. 
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has been fully performed on both sides! whereby money has been 
paid or property changed hands, the courts have refused to sus- 
tain an action for the recovery of the property or the money so 
transferred. * * * But what is sought in the case before 
us is the enforcement of the unexecuted part of this agreement, 
So far as it has been executed, namely, the four or five years of 
action under it, the accounts have been adjusted, and each party 
has received what he was entitled to by its terms. There re- 
mains unperformed the covenant to arbitrate with regard to the 
value of the contract. It is the damages provided for in that 
clause of the contract that are sued for in this action, — dam- 
ages for a material part of the contract never performed; dam- 
ages for the value of a contract which was void. It is not a 
case of a contract fully executed. The very nature of the suit 
is to recover damages for its non-performance. As to this it is 
not an executed contract. Not only so, but it is a contract for- 
bidden by public policy and beyond the power of the defendants 
tomake. Having entered into the agreement, it was the duty 
of the company to rescind or abandon it at the earliest moment. 
This duty was independent of the clause in the contract which gave 
them the right to doit. Though they delayed its performance for 
several years, it was nevertheless a rightful act when it was done. 
Can this performance of a legal duty, a duty both to stockhold- 
ers of the company and to the public, give to plaintiffs a right 
of action? Can they found such a right on an agreement void 
for want of corporate authority and forbidden by the policy of 
the law? To hold that they can, is, in our opinion, to hold that 
any act performed in executing a void contract makes all its 
parts valid, and that the more that is done under a contract for- 
bidden by law, the stronger is the claim to its enforcement by 


the courts.’’? It is perceived that, the distinction taken in the. 


above language is between the case of a contract like that before 
the court which has been in part executed by the parties to it, 
and the case of a contract which has been ‘* fully performed on. 
both sides,’’ and it is with reference to the latter contracts that the 
,earned justice says that ‘* the courts have refused to sustain the 


1The italics are the present writ- 2 Thomas v. Railroad Co., 101 U.S. 
er’s, 71, 86. 
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action for the recovery of the property or money,’’ transferred 
under them. A judge usually so accurate ought not to have 
fallen into the use of such language. After a long study of this 
subject, the present writer is unable to recall from his memory 
but a single case, where after an ultra vires contract had been 
fully executed on both sides, an attempt was made to secure the 
aid of a court of justice to undo it on the mere ground that it 
was ultra vires.! Assuming it to stand on the footing of an 
unlawful contract, then a court will not lend its aid to such a 
purpose on the well-known principle in pari delicto portior est 
conditio defendentis. Assuming it not to stand on such a foot- 
ing, then, after both parties had executed it, neither party could 
have relief against it, unless on some such ground as fraud or 
mistake, — grounds which do not at all concern the considera- 
tion of its being ultra vires. Almost the entire mass of cases — 
and they are legion— where the courts refuse to admit the 
defense of ultra vires, on the ground that the contract has been 
executed, are cases where it has been fully executed on one side, 
and where the party, so executing it on his side, is suing to have 


it executed on the other side. Such was the case of National 


Bank v. Matthews,’ and other cases decided upon its authority; 
such the cases cited in a preceding subdivision of this article,’ 
and a host of other cases which might be added to that list. 
But the judicial reports are almost barren of actions brought to 
undo ultra vires contracts which have been fully executed on both 
sides, on the mere ground of their being ultra vires. 

In another similar case, a company had been formed in Scot- 
land under one of the British Companies Acts, and had taken 
to itself power to build, operate and lease railroads in the State 
of Oregon, under the laws of that State. It commenced to 
build a railroad and found it advantageous to lease it to another 
railroad company. It did not take this step without consulting 
eminent counsel on both sides of the water, all of whom, includ- 
ing the late Judah P. Benjamin, agreed that the lease would be 
legal under the laws of Oregon. The contract was entered into 


1 Allusion is here made to the case sagequoted. There may be other such 
of Parish v. Wheeler, 22 N. Y. 494, cases, but they are scarce. 
cited by Mr. Justice Miller in the pas- 298 U.S. 621. 8 Ante, X. 
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in the utmost good faith on both sides. The lessee held and 
operated the railroad for three years, and suffered it to fall into 
a state of dilapidation, and then repudiated the lease. An action 
was brought against it by the lessor for rents subsequently ac- 
cruing, and it defended on various pretexts, among them that 
the lease was ultra vires, which pretexts were put aside by the 
court below, as little better than frivolous. The lessee took a 
writ of error to the Supreme Court of the United States; and 
there, after four years delay, it was held that, as the statute law 
of Oregon did not contain any express provision sanctioning the 
leasing by one railroad company of all its property to another 
railroad company, it was, under the doctrine of the previous 
case, the right and duty of the lessee company to withdraw from 
the contract, and having paid rent as long as it had held the 
property, no action could be sustained to recover any future 
rent.? As in the preceding case, so here, as between the parties, 
the decision sanctioned the grossest injustice. In the preceding 
case the lessor company was allowed to rescind and to violate its 
agreement to restore to the lessee company the value of the un- 
expired portion of the contract. In the present case the lessee 
was allowed to rescind, to deliver back the property in the state 
of dilapidation, and to repudiate all future execution of the con- 
tract. The reason on which the court proceeded, while theoreti- 
cally correct, was, in the concrete, mere nonsense. Here was a 
case where a company of capitalists, organized under the laws 
of Great Britain, had come into the State of Oregon, under its 
laws and its comity, and had there invested their capital in the 
building of a railroad for the advancement of its trade and the 
benefit of its citizens; and these foreigners had committed the 
offense against the sovereignty of Oregon of leasing their un- 
finished road, without the express consent of that State, to a - 
corporation of its own creation. In what possible manner could 
the public policy of Oregon be wounded by a foreign corporation 
turning over properties within the State of Oregon to a domestic 
corporation? The properties, by that act, passed out of the 


1 Oregon Rail & Nav. Co.v. Oregon- 2 Oregon Rail & Nav. Co. v. Oregon- 
ian R. Co., 22 Fed. Rep. 245, and 23 ian R. Co., 130 U. 8. 1. 
Fed. Rep. 332. 
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hands of a corporation beyond the jurisdiction of its courts, into 
the hands of a corporation of its own creation, and consequently 
under its fingers.’ 

Another case, decided upon the same doctrine, seemingly pre- 
sents still stronger features of injustice. Roughly speaking, a 
Pennsylvania manufacturing corporation had, under enabling 
acts of the legislature of Pennsylvania, gone into the business of 
building and operating sleeping cars upon various railroads, under 
contracts with the owners or lessees of such roads. A sleeping 
car company organized under the laws of Illinois, desiring, as may 
be read between the lines, to get the competition of the Penn- 
sylvania company out of its way, entered into a contract with 
that company, whereby it became the lessee of all its properties 
and the assignee of all its contracts with railway companies, for 
the period of ninety-nine years, unless the indenture should 
sooner be terminated as therein provided. The lessee company 
held on to the properties of the lessor for the period of sixteen 
years, paying rents under the lease, and the lessor corporation 
existed as a corporation for the mere purpose of receiving such 
rents. At the expiration of this time, when, as may be readily 
imagined, the properties of the lessor company had become worn 
out, its contracts with railroad companies expired, and it had 
become substantially incapable of further competing with the 
lessee company, the lessee company terminated the contract and 
refused to pay further rent. The lessor having brought an 
action of covenant to recover the further installment of rent, it 
was held, on the doctrine of the preceding case, that there could 
be no recovery.” 

From these and other like cases we may extract the doctrine 


1 Such is the state of ethics among 
the legal profession in the United 
States, that one of the American 
lawyers who had, prior to the making 
of the lease, advised that it would be 
valid under the law of Oregon, now 
turned his coat, and appeared as coun- 
sel for the lessee, and assisted in pro- 
curing the decision which invalidated 
it. This instance of professional 


ethics is offset by the conduct of a 
Scottish advocate who was ‘on the 
brief ”’ of the lessor company in the 
Supreme Court of the United States 
by the courtesy of that court, and who 
wrote a caustic review of the decision 
in the Journal of Jurisprudence, pub- 
lished at Edinburgh. 

2 Central Transp. Co. v. Pullman’s 
Palace Car Co., 139 U.S. 24. 
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that, where a contract, made by a corporation, is void, in the 
sense of being against public policy, it is the right of either party 
to disaflirm it, which right is not lost or impaired by lapse of 
time, and that, upon such disaffirmance, the other party cannot 
maintain an action upon the contract to recover the value of its 
unexecuted portion.!. Opposed to this doctrine, we have several 
decisions of the Supreme Court of the United States to the effect 
that, where an ultra vires contract, although ultra vires in the 
sense of being forbidden by statute, it not being otherwise im- 
moral or wrongful, has been fully executed on one side, and that 
party sues to enforce performance on the other side, a court will 
not refuse its aid, on the ground that the proper remedy is for 
the State, whose public policy’is wounded, to intervene if it sees 
fit, and forfeit the charter for the usurpation of power.? 

The question is, why could not the court have applied this 
sensible and salutary doctrine in the case of the railway sleeping 
car leases, above referred to? Why could not the court have 
said, for the sake of justice in those cases, that although con- 
tracts have been made in excess of the powers of one of the | 
artificial contracting parties and opposed to the theory of public 
policy, yet if the public are in any way injured by the contract, 
it is for the State creating the corporation to proceed against it 
by indictment or information in the nature of quo warranto, or 
in some other mode sanctioned by the law. What right had the 
court, in the case of the Oregon railway lease, to assume that 
the people of the State of Oregon had been hurt so long, as 
they took no action against either corporation, through their 
political authorities? To what extent could the court rightfully 
assume that the public policy of the State of Pennsylvania had 


1 Thomas »v. Railroad Co.,101 U. S. 
71; Pennsylvania R. Co. v. St. Louis 
&c. R. Co., 118 U. S. 290; Oregon Rail 
& Nav. Co. v. Oregonian R. Co., 130 U. 
8.1; Pittsburgh &c. R. Co. v. Keokuk 
Bridge Co., 131 U. S. 371; Central 
Transp. Co. v. Pullman’s Palace Car 
Co., 189 U. S. 24; Mallory v. Hanaur 
Oil Works, 86 Tenn. 598 (where the 
corporation having entered into a 


“trust”? elected to withdraw from it 
and was sustained in so doing); Bow- 
man Dairy Co. v. Mooney, 41 Mo. App. 
665 (where there was no question of 
public policy, it being a manufactur- 
ing corporation). 

2 National Bank v. Matthews, 98 U. 
8. 621, and some other similar cases, 
subsequently decided. 
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been wounded by the making of a contract whereby a corpora- 
tion created under the laws of Illinois, were to pay over to the 
citizens of Pennsylvania the annual sum of $264,000? Why, 
in such cases, should a court of the United States be so astute 
and zealous in enforcing the supposed public policy of a State 
which takes no action thereto in its own behalf? Indeed, the 
doctrine that a corporation cannot alien its franchises and such 
of its properties as are necessary to their exercise seems little 
more than a meaningless fiction, when it is considered that the 
body which is empowered to exercise those franchises and which 
is charged with the corresponding public duties, is a mere 
intangible entity, and that no personal trust whatever can be 
regarded as having been conferred upon it; since the share- 
holders, who are the real persons that have been the recipients 
of the trust, may freely devolve it upon others by the mere 
act of transferring their shares. In this way large corporations, 
it is well known, are constantly eating up smaller ones and 
absorbing their properties, and there is no law, and as yet no 
public policy, against it. In this way the Pullman’s Palace Car 
Company might have absorbed the properties and business of 
the competing Pennsylvania company,—that company going 
into voluntary dissolution and its shareholders becoming share- 
holders in the Pullman company. In view of this fact, it seems 
that the decisions under criticism rest upon grounds that are 
little better than idle casuistry. Opposed to these decisions is 
the public policy of justice. The highest public policy is con- 
cerned in requiring men to keep their contracts when they are 
not immoral and substantially, not theoretically, opposed to the 
public interests ; and that public policy is wounded in the deepest 
sense, when the courts of justice educate men in the breaking 
of their contracts and in the repudiation of their just obli- 
gations, on theoretical, speculative and fanciful grounds. 


XIII. Conciusion.— The decisions criticized in the preceding 
paragraph, when read in connection with what has preceded, 
conduct us to the true doctrine, though they seem to be misap- 
plications of it. That doctrine is that where a contract of a 
private corporation is beyond the scope of its granted powers, 
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and is otherwise illegal, immoral, opposed to a sound public 
policy, or prohibited by the statute law on grounds connected 
with the public good, a court of justice will not aid in enforcin 

it so far as it remains unexecuted; and on the other hand that 
there is a continuing right and duty on the part of either party 
to it to withdraw from it, at least upon restoring to the other 
party what he has lost under it. This may be illustrated by a 
case which proceeded upon the clearest grounds. A corporation 
has no faculty to enter into a partnership with another corpora- 
tion, and where this is done for the purpose of engrossing an 
important article of commerce, smothering competition, and 
enhancing prices in respect of it, the arrangement is clearly 
opposed to a sound public policy. ‘Upon this principle any cor- 
poration entering into such an arrangement may rightfully with- 
draw from it, and may appeal to the judicial courts to enable it 
to do so, and to get back the property which it has put into the 
hands of others in pursuance of it.! Outside of these and 
similar cases, the doctrine of ultra vires seems to have no 
just application in respect of corporations organized merely 
for the purposes of private gain; and the whole doctrine, 
in respect of such corporations, seems to be a misap- 
plication of a doctrine which had its origin at a time when 
nearly all corporations were municipal or otherwise public in 
their character — created under charters granted by the crown 
for public purposes. To apply the doctrine to the same extent 
in our day, when every species-of business, wholesale or retail, 
can become incorporated, seems to be a gross violation of the 
maxim cessante ratione, cessat ipsa lex. Recurring to the rea- 
sons given in support of the doctrine stated by Mr. Justice Gray,’ 
it will appear that, in respect of these business and trading cor- 
porations, the public has no interest that the powers granted to 
them shall not be transcended, any more than it has that the 
powers enumerated in the articles of a copartnership shall not 
be transcended, until they'do something in conflict with public 
right and injurious to the public interests. But as long as they 
merely step outside their powers to do something which a pri- 


1 Mallory v, Hanaur Oil Works, 86 Tenn. 598. 2 Ante, II. 
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vate person may lawfully do, the public has no interest in it; 
and for the courts to strike down contracts on such grounds is 
to encourage dishonesty without subserving any public benefit. 
If we take the second ground stated by Mr. Justice Gray, the 
interest of the stockholders that the capital shall not be subjected 
to the risk of enterprises not contemplated by the charter, and 
therefore not authorized by the stockholders in subscribing for 
the stock, it should seem that it is sufficient for a court of jus- 
tice to interpose in behalf of the stockholders when they ask it. 
If we were to turn to the other side of this picture, we could 
make it clear that the courts which enforce this severe and un- 
just doctrine of ultra vires, throw every possible obstacle in the 
way of the stockholders when they do appeal to the courts at 
the outset to enjoin wltra vires breaches of trust on the part of 
their unfaithful directors,— even driving them to the necessity of 
asking the directors to sue themselves in order to prevent them- 
selves from doing the ultra vires act. The third ground stated 
by Mr. Justice Gray, the obligation of every one entering into a 
contract with a corporation to take notice of the legal limits of its 
powers, has no force whatever, except as growing out of the two 
preceding grounds. Aside from the utter impracticability and the 
gross injustice of such a rule, the sensible and just rule ought to 
be, in'the absence of fraud, collusion, plain violations of the 
law, or immorality, that the directors who wield the power of 
the corporation ought to be treated as warrantors to strangers 
dealing with it, that the corporation possesses the powers which 
they propose to exercise in its behalf, which warranty binds the 
corporation. The just conclusion, then, seems to be that in 
every case where, aside from its being wtra vires, the moral and 
legal quality of the act is indifferent, it is for the judge to aid 
the stockholder who is injured, or the State whose laws and public 
policy have been violated, when asked so to do by the stock- 
holder or by the State. 
Seymour D. Tuompson. 
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NOTES. 


Davip Duptey Fretp. — This eminent lawyer died at his home in 
New York on the 13th of April, in the ninetieth yearof hisage. Beyond 
all question, when he died the greatest American lawyer passed away,— 
one who had done more to reform and improve the laws of his country 
than any twenty who stood next to him in rank and reputation. 
Although he never but twice held a strictly public office, his reputation 
as a lawyer and law reformer was world-wide, and he was worthy to 
form one of that remarkable quintette of grand old men of whom since 
the death of Kossuth but three are left, — Gladstone, Bismarck and the 
Pope. This remarkable man was born in Haddam, Connecticut, on 
February 13, 1805. His father was one of those sterling and remark- 
able men, so many of whom have been produced by the early religious 
and political institutions of New England, — a minister of the gospel, 
who was able, on a salary of $500 a year, to raise and educate 
a family of seven sons and two daughters, and to give three of his 
sons, including the subject of this sketch, a collegiate education. 
When young Field was educated, the college curriculum was rather 
humble, so that he was able to enter college at the early age 
of sixteen. In 1828, at the age of twenty-three, he found him- 
self a member of the bar, and began his professional and his active 
public life in the city of New York. He had the usual struggles 
of a young lawyer. ‘‘ There were giants in those days’’ as well as in 
these days, and his early professional associations and contests were 
with such men as Webster, Jay, O’Conor and Benjamin R. Curtis; 
while his political confreres and antagonists were Clay, Calhoun, Van 
Buren and Polk. He was young enough to be, in a sense, a contem- 
porary of Jackson; and he died under the second administration of 


Cleveland, — who, in the opinion of some, is destined to the honor of ~ 
being the last statesman to occupy the American presidential chair, and . 


whose motives will not be righted by a diseased and debauched public 
opinion for a quarter of a century. David Dudley Field was the oldest 
of four remarkable brothers. One of them was Cyrus W. Field, lately 
deceased, known as a great financier, but whose title to perpetual grati- 
tude will be that he was the projector of the first telegraphic cable 
spanning the Atlantic Ocean. Another is Stephen J. Field, once chief 
justice of the State of California, and for more than thirty years a 
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justice of the Supreme Court of the United States, a position which he 
still, in a vigorous old age, adorns and honors. The remaining brother, 
Henry M. Field, is a leading clergyman and editor of the Evangelist. 
Admitted to the bar in 1828 and dying in 1894, David Dudley Field 
passed the remarkable span of 66 years as a member of the American bar. 


‘ What was most remarkable was the fact that in the last of these 66 


years his intellect seemed to be as vigorous as in the first. During 
almost that entire period he had devoted his leisure to a persistent 
effort to reform and improve the laws of his country, and still later that 
effort was supplemented by an effort to reform, improve and codify the 
laws of nations. Nearly sixty years ago he began an agitation in New 
York in favor of a simplification of the rules of procedure. This agita- 
tion tuok definite form in a published essay on codification, written by 
him in 1839. Soon after he addressed to the people of New York a 
letter on the reform of the judiciary system, and afterwards orally 
addressed a committee of the legislature of his State on the subject. In 
1841 he prepared for legislative adoption three bills in furtherance of 
his views, but they were smothered in the judiciary committee. In 
1846 he wrote a series of articles on ‘‘The Reorganization of the 
Judiciary,’’ and caused them to be widely distributed in pamphlet form. 
These articles were intended to influence the action of the constitutional 
convention which assembled in New York in that year, and it had such 
an effect that the legislature of 1847 raised a commission to prepare a 
code of procedure. In the meantime he had published another paper 
entitled ‘* What shall be Done with the Practice of the Courts,’’ ete. 
He was appointed a member of this commission. Its work is under- 
stood to have been chiefly the- work of his hand and brain. The first 
installment of its work was reported to the legislature and enacted in 
1848; the rest was reported in successive installments until January, 
1850, when the completed ‘‘ Codes of Civil and Criminal Procedure ’’ 
were submitted to the legislature and enacted into laws. This system 
of reformed procedure has been adopted, we believe, in twenty-six of 
the States and territories. It formed the basis of the reform of legal 
procedure established in England by the recent Judicature Acts, and the 
‘reformed procedure’’ has spread to several of the English colonies 
and to India. It is said that eighteen of the American States and 
territories have adopted Mr. Field’s Code of Criminal Procedure. 

The lifelong dream of Mr. Field was the complete codification of the 
leading principles of the common law and he continued to advocate this 
in » succession of ‘* Law Reform Tracts’’ and by means of articles in 
the public prints, by public addresses and in every way which his 
genius could devise and his leisure command. In the year 1857 
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he was appointed chairman of a commission to prepare a political 


and civil code for the State of New York. These, with the pre-. 


ceding codes of procedure, would have formed a complete codifica- 
tion of the common law of that State. In 1865 the task allotted to 
this commission was submitted to the legislature. The labors of 
the commission, if we are accurately informed, embraced not only 
a political and a civil code, but also a penal code and a code 
of evidence. Of these latter codes the penal code alone was 
adopted by the legislature of New York. The civil code, for the 
adoption of which a great struggle has been made by that State, failed 
of adoption twice or thrice by fortuitous circumstances; and it was 
the fate of this great law reformer to die without the knowledge of the 


full approbation of his labors by his fellow-citizens. Strange to say, | 


his entire codes were adopted in the distant State of California, and 
have formed for many years the body of law under which the people 
of that wonderful community have lived. They were also adopted by 
the territorial legislature of Dakota, and form the basis of the laws of 
the two States of North and South Dakota. This statement justifies 
the scriptural maxim that ‘‘ a prophet is not without honor save in his 
own country.’’ While the great State of California adopted the entire 
body of his codes, it is understood that his distinguished brother 
Stephen J. Field, who must have possessed a commanding influence in 
that State upon any question of law reform, has never been in favor of 
the movement called codification. 

In 1866 David Dudley Field brought a project before the British 
Association for the Promotion of Science, for the general reformation 
and codification of the law of nations. . He procured the appointment 
of a committee of eminent jurists of different countries, charged with 
the task of preparing a report to the association, outlining an inter- 
national code, which, when revised and amended by the association, 
should be presented to the attention of the different governments, in 
the hope of receiving from them respectively its approval and adoption. 
As the members of the committee resided in countries distant from each 


other, it was difficult to bring them into concert; and Mr. Field ac-- 


cordingly took the whole matter upon himself, and in 1873, after the 
lapse of seven years, presented to the Social Science Congress his out- 
lines of an international code. This attracted the attention of jurists 
throughout the world, and was translated into the French, Italian and 
even Chinese languages. It resulted in the formation of an association 
for the Reform and Codification of the Law of Nations, one of whose 
chief objects was the substitution of arbitration for war in the settle- 
ment of international disputes, which included among its members the 
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most eminent jurists, economists, legislators and politicians in the 
world. Mr. Field was the first president. 

If all the efforts and achievements of David Dudley Field in behalf 
of law reform could be laid out of view and entirely dismissed from our 
memories while surveying his character, he would still be entitled to 
stand in the very first rank as a lawyer and advocate. We have not 
the space nor the materials to touch suitably on the principal features 
of his career as a lawyer. He will be remembered as one of the coun- 
sel for Mr. Tilden before the Electoral Commission, and his efforts 
there, although unsuccessful because of the political bias of the com- 
mission, will always remain one of his great achievements. He was 
subjected to much criticism because of having been counsel for William 
M. Tweed; but we do not understand that in what he did in behalf of 
Tweed he stepped beyond the bounds of professional propriety. 
Tweed, though an enormous criminal, had a right to counsel and to be 
defended ; and it was the duty of Mr. Field, as his counsel, to see that 
he had his legal rights, and that, if punished, he should be punished 
only according to law. The right of the criminal to counsel is equal 
to the right of the innocent, and the criminal has in this right, all the 
rights of the innocent. It cannot be certainly known in advance of a 
judicial inquiry whether a man accused of crime is guilty or innocent 
of that which he stands accused. It is contrary to the genius of our law 
and unworthy of any civilized community, that he should be punished 
without the opportunity of making a competent defense ; and the privilege 
of counsel is one of the means of enabling him to make a competent 
defense and of making the trial an inquisition in which both sides of 
the controversy are exhibited to the jury, and not an ex parte proceed- 
ing in which the government alone is heard. Mr. Field leaves but one 
descendant, his daughter, Jeannie L., now Lady Anthony Musgrave. 


Smr James Fitzsames STtepHeN. — This eminent lawyer had passed 
nearly out of public view with his enforced retirement from the bench 
in 1891. His conduct asa judge for some time had been so eccentric as 
to create doubts as to his sanity, and it became the settled judgment 
of the bar and bench that he ought to retire. Lord Coleridge was 
deputed to break the news to him of this unwelcome conclusion of his 
colleagues and professional brethren. He received the news with 
equanimity and yielded to the suggestion. When he retired the bench 
and bar turned out in full force, and the occasion was memorable and 
touching. Although he could scarcely be called successful as a judge, 
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his services in behalf of the law of England had been very great. He ig 
best known in America through his ‘‘ Digest of the Law of Evidence,” 
which has been reprinted in this country in several different editions, 
and has had an enormous distribution among our lawyers, and has 
exerted an important influence upon our law of procedure. This work 
was in no sense a ‘‘ digest’’ as we understand the term, though it was 
a digest in the sense in which the word is used with reference to the 
civil law. His ‘‘ General View of the Criminal Law of England”’ and 
his ‘* Digest of the Criminal Law ’’ were also very high contributions to 
the literature of the law of England. His works were characterized by 
great research, deep philosophy and a thorough intellectual honesty. 


Lorp Justice Russett. — Sir Charles Russell has been raised to the 
dignity of Lord Justice of Appeal to fill the vacancy created by the 
death of Lord Bowen on April 9th. This appointment is evidence of 
the fact that the most brilliant success as an advocate is not in England 
thought to disqualify a lawyer for a judicial position. The splendid 
achievements as an advocate of Sir Charles Russe!l carry the memory 
back to the times of Erskine and Brougham. His success was con- 
spicuous before the special commission which had charge of the investi- 
gation. He made successful defenses in many cases against that 
professional libeller, Labouchére, the editor of the journal misnamed 
‘* Truth.’’ He surrendered, to become attorney-general, a practice 
worth in our money $100,000 a year, and in deference to a rule of court 
which voiced a growing public opinion, abandoned his private practice 
on becoming attorney-general. His crowning success as an advocate 
was before the late Behring Sea Arbitration in Paris; and the splendid 
compliment paid him by Baron de Courcel at the close of his argument 
was worthy of the argument and of the man. Lord Russell was born in 


Ireland sixty-one years ago, and is one of the most splendid examples 
of a race that abounds in orators and soldiers. 


Ocpen Horrman.— We have seldom to note a more fitting ceremony 
in perpetuation of the memory of a deceased judge, than that which 
took place in the United States District Court at San Francisco on the 
18th of December last. The occasion was the presentation to the court 
of a portrait of Hon. Ogden Hoffman, who for forty years had held the 
office of judge of the court, and who died on the 9th of August, 1891. 
The portrait was the gift of his life-long friend, Charles Mayne, Esq., 
of San Francisco. It was painted by a distinguished artist, Mr. David 
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Neal, wholly from a photograph, with the aid of suggestions of a friend 
of the deceased judge, and has been recognized by those best qualified 
to judge, to be a most life-like portrait. The principal address on the 
occasion was made by Gen. W. H. L. Barnes, of the San Francisco 
bar. In the life of one who had occupied the seat of a judge on that 
bench for more than forty years with the most unquestioned integrity, 
and with the greatest ability, he had an inspiring theme.’ His address 
abounded in eloquent passages. We have only space to quote one or 
two:— 


Thinking only of the right, caring for nothing except to do justice, he lived 
like a philosopher and died without a dollar and without a debt. Yet he left 
behind him those who owe him much. 


Further on he used this language :— 


How evanescent is a purely professional record! It is a limb of the tree of 
life, overhanging the stream of time; and when it is cut away its shadow dis- 
appears, while the stream rolls on to know its impress no more forever. Yet 
for this upright judge, as for all who have lived for, labored for, and loved the 
right and the truth, there is immortality, more enduring than that for which the 
Egyptian struggled when he built the pyramid and embalmed his dead in spices 
and bituminized linen. 


Mr. United States Attorney Garter added a short and eloquent trib- 
ute to the deceased judge, from which we make the following extract :— 


The present scene may be likened to the beautiful ceremony which attended 
the death of the high or low in ancient Egypt, when the deceased was tried 
upon his past life before the public; the public accuser was heard, and by the 
verdict then rendered it was determined whether he should be admitted to the 
rites of burial and the sacred asylum of the tomb. Such has been the life of 
Ogden Hoffman, private and public, that here to-day no man stands as his ac- 
cuser, and there are no witnesses except those speaking of his noble life and 
qualities. These shall ever be recalled to mind by the beautiful monument now 
erected by the generous hand of friendship, and excite in the hearts of those 
who honored him in life, a respect for the laws and institutions which he 
revered and upheld. 


A few appropriate words were also said by E. J. Pringle, Esq., of 
the San Francisco bar. Hon. William W. Morrow, the successor of 


1 Judge Hoffman was appointed on 
the 27th of February, 1851. He died 
on the 9th of August, 1891. He had 
therefore enjoyed a continued judicial 
service for more than forty years. 
This, unless we are mistaken, is a 


longer continual period of service than 
that performed by any judge who has 
ever sat on the Federal bench. If we 
are in error on this point, some of our 
learned readers can no doubt correct 
us. 
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Judge Hoffman, who wears most worthily the mantle which has fallen 
upon him from so distinguished a predecessor, made a brief response, 
in which he sketched the mental qualities of the deceased judge, by 
saying that his perceptions were quick and clear; that the operations 
of his mind were so true and logical that he arrived at a sound and 
discriminating judgment without the apparent labor usual in judicial 
work; that his method of reaching judicial truth was rather that of 
the direct and brilliant assault, than that of the patient and laborious 
siege; that his reasoning was logical and his conclusions nearly 
always correct; that he knew the law intuitively, and could state its 
principles with precision ; that his opinions were always couched in apt 
and felicitous language; that his instructions to juries were models of 
clear and accurate statements; and that his wit penetrated and exposed 
all shallow pretenses, and was undoubtedly an effective quality-of his 
judicial character. He added :— 


He was honest and above reproach, and has left a name that will be respected 
as long as judicial wisdom and integrity have a place in our history. 

In all the qualities Ihave mentioned, Judge Hoffman built his own monument, 
in the reports and records of this court, but it required the genius of the artist 
to preserve for us, and for those who shall come after us, the form and expres- 
sion of feature that make us know and understand something of the living man, 
This tribute to the memory of Judge Hoffman is exceedingly appropriate, and 
we esteem ourselves fortunate that a generous and loving friend has adopted 
this method of testifying his regard for one whose name will always be honored 
in this court. Human effort is always stimulated by the achievement of a con- 
spicuous character; and canvas, marble and bronze, touched by the genius of 
an artist, have unquestionably made the world better, by preserving the individ- 
uality of those who have performed with credit whatever honorable part they 
have assumed in the affairs of the world. This portrait will, therefore, be 
accepted and retained in accordance with the wish of the donor. 


The court entered upon its records an order in a proper frame of 
language, that the portrait be accepted and hung upon the walls of the 
court room, there to remain as a memorial to the memory of the late 
Ogden Hoffman in perpetuum. 

We add that the subject of this appropriate ceremony was the son of 
a distinguished judge of the same name, Ogden Hoffman, of New York, 
a sketch and portrait of whom appeared last year in the Green Bag. A 
high and clear integrity is the ordinary character of English and Amer- 
ican judges in modern times; and integrity in a judge should be no 
more the subject of special praise than courage in a soldier, or chastity 
in a priest. But itis much to say in favor of a judge that he held office 
during forty years in a new country, filled with adventurers of all sorts, 
undergoing the most prodigious industrial expansion, teeming with 
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corporations honest and dishonest, many of them so powerful and 
unscrupulous as habitually to corrupt every department of government, 
and yet that his integrity stood out to the last, in the judgment of the 
legal profession, and of his fellow-citizens, not only as above reproach, 
but as above suspicion. 


Hon. Grorce W. Stone. — We alluded in our last issue to the pro- 
ceedings of the bar association of the State of Alabama in commemora- 
tion of the completion by Hon. George W. Stone, chief justice of that 
State, of fifty years-of judicial service.! It is now our painful duty to 
state that the eminent jurist departed this life at his home in Mont- 
gomery, on Sunday, the 11th of March. The governor of Alabama, in 
announcing the sad event, said that ‘‘no greater man ever died in 
Alabama, nor one whose death was a greater calamity.’”” We doubt 
whether the death of one at eighty-three years of age, full of the honors 
which attended the career of Chief Justice Stone, can be regarded in a 
proper sense asacalamity. It is certainly a subject of grief and regret. 
We long to have our great and good men with us as long as we may. 
But when it is given to the lot of a man to round out such a career as 
did Chief Justice Stone, to live much longer than the ordinary lease of 
nature, and then to pay his breath to time and mortal custom, we doubt 
whether it can be called a calamity. It would have been a calamity if 
the great jurist had been stricken down in the early part of his remark- 
able career. In the course of his long judicial career, he is said to have 
written 2,400 opinions which are officially published. 


Tue Carotina Dispensary Law UnconstitutionaL. — The 
experiment in State socialism known as the South Carolina Dispensary © 
Law received its quietus at the hands of the Supreme Court of that 
State in a decision declaring it unconstitutional, Mr. Justice Pope dis- 
senting. We alluded to the subject in our last issue? and the synopsis 
of the decision which has appeared in the public press seems to confirm 
our views and doubts upon the question. The decision is not under- 
stood as trenching at all upon the principle declared by so many courts, 
State and Federal, that it is within the competency of the legislature of 
a State to suppress the manufacture and sale of intoxicating liquors 
altogether. We understand that, in so far as the statute prohibits the 


1 28 Am. Law Rev. 263. 2 28 Am. Law Rev. 305. 
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sale of intoxicants by private parties, the decision does not overthrow 
it. The ground of the decision is said to be that the State has no 
power to engage in a merely private business — that the police power 
of the State does not extend so far, and that the State cannot impose 
taxes for the purpose of carrying on a private business. In this respect 
the decision stands on the footing of other recent decisions on the 
question of State socialism alluded to in our last issue.! The court hold 
that an act of the legislature designed to embark the State in any trade 
which involves the purchase and sale of an article of commerce for 
profit, is totally beyond the scope of the powers conferred upon the 
legislature by the constitution, — trade not being one of the functions 
of government. We apprehend that no serious disposition will arise on 
the part of well informed members of the legal profession to quarrel with 
this proposition. Clearly it was beyond the conception of the men who 
framed our existing State constitutions that the legislatures should have 
the power to embark the State in strictly private enterprises, and to lay 
taxes for the purpose of carrying on merely private businesses. We 
do not understand whether the effect of the decision is to destroy the 
dispensary law as a whole, on the ground that the feature of it which 
makes the prviate sale of intoxicants penal, is a connected part of the 
whole law and that the whole must stand or fall togetber ; or whether it 
allows that feature of the law to stand, on the well-known principle that 
a statute may be void in part and valid in part. The law seems to have 
been entirely un-American. Under it an army of spies swarmed over 
the State of South Carolina, making private searches and seizures, such 
as our ancestors never would have submitted to. The failure of the 
law is a signal demonstration of the folly of too much government. 
The present decision, in fact, is aimed at the original dispensary lew of 
1892, under which the cases aros¢ which are nowdecided. Althoughit. 
does not touch the law as revised and changed in 1893, it will probably 
have the effect of laying the ghost of such legislation in South Carolina 
for a considerable time, since the principle of the two statutes was 
essentially the same. 


Power or Coneress Over State Banks or Issuz.—The National 
Currency Act, under which the present system of national banks was 
established, was enacted in 1863, amid the throes of the Civil War. 
The moving spirit of it was Salmon P. Chase, then secretary of the 
treasury. We are not able to give the name of the draughtsman of the 
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act, though he is entitled to immortal honor. The primary object of 
the bill was to create a scheme which would make a large home market 
for the bonds which the government was obliged to issue in order to 
raise money to carry on the war. In order to accomplish this, it was 
provided that the national banks should have the right to issue circulat- 
ing notes, by depositing with the treasurer of the United States of, we 
will say, one hundred thousand dollars, in the bonds of the United 
States at their par value, for every ninety thousand of circulating notes 
issued, the bonds to be held by the United States as security for the 
bondholders.! Capitalists organizing such banks, or converting State 
banks into them, would thus be able to draw interest on the bonds of 
the United States, purchased by them and so deposited, which interest 
was at one time as high as seven per cent per annum, while at the same 
time enjoying the advantage of keeping out their own paper-credits in 
exchange for real value to the extent of ninety per cent of the bonds, 
on which paper-credits they were not obliged to pay any interest. The 
result of this great scheme was twofold. It gave to the people of the 
United States, for the first time in their history, a stable currency ; for 
whenever a national bank failed its circulating notes were immediately 
redeemed by the government. If the Union had not been preserved — 
if the Civil War had produced no other result — it would have more 
than paid its cost in blood and treasure by the benefit thus conferred. 


The enormous expansion of all of our industries which followed the 


Civil War, and which was maintained, with slight variations, at such a 
speed that before the statistics of any census could be compiled they 
wholly failed to represent our actual industrial condition, could never 
have taken place without the aid of the stable currency which this 
measure gave us. But a second result was that these national banks 
enjoyed an advantage over other financial institutions, in being 
allowed to invest their funds in government bonds upon which they 
received a high rate of interest and to issue to the public, against their 
investment, their own circulating credits upon which they paid no inter- 
est. The fact that these institutions were thus favored made them, 
from the start, the objects of envy, detraction, popular aspersion and 
clamor. But this was not all. 

But this advantage alone would not have accomplished the great 
result which was aimed at in the National Currency Act, thatof pro- 
viding, through a multitude of corporate purchasers, a sure and increas- 
ing home market for the bonds of the government. It was necessary, 
in order to insure the market, that national banks should be organized 


1 Rev, St. U. S., §§ 5159, 5160, 5171. 
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and that State banks of issue should convert themselves into national 
banks, to destroy the competition of the State banks of issue in the 
business of supplying the paper money of the country. This was 
accomplished by laying an annual Federal tax of ten per centum upon 
the issues of all banking institutions save those of the United States,! 
While this was a nominal exercise of the taxing power, the avowed 

object was to tax the circulating notes of the State banks of issue out 

of existence, and the object was speedily and radically accomplished. 

The constitutionality of it was sustained by the Supreme Court upon 

the reason that Congress possesses the power to provide a circulating 
medium for the whole country.” 

It is now proposed to repeal this taxing clause. Its repeal was 

demanded by the platform of the Democratic party upon which Mr, 

Cleveland was elected. It will be remembered how, in that campaign, 

the Republicans endeavored to stem the tide of manifest disaster by 
printing and circulating among the masses of people, fac-similes of the 

notes of many of the State banks of issue, which were issued by fraudu- 
lent concerns at towns which then had no substantial existence, and 
which the progress of our country has since obliterated from the maps. 

It was supposed that this device would revive, in the recollections of a 
sufficient number of living men, the frauds practiced upon the people 
by the State banks of issue of ante-bellum days. It did revive a recol- 
lection of them in the breast of the present writer. He is able to tell 
how he once started to cross the State of Wisconsin from Milwaukee to 
Prairie du Chien ; how, late one evening, he arrived at a town called Sun 
Prairie, which was the western terminus of a railroad then in process 
of construction, and which, being a terminal point, was a very active 
place of business; how he went to bed in a small hotel without paying 
any attention to the excitement existing among a number of people 
gathered there, over the recent failure of a bank in the town; how in 
the morning, when he took out his pocket-book to settle his bill, he 
found that all the money in his possession, with the exception of a little 
silver, consisted of bills on that bank; and how, in consequence of this, 
he was obliged to ‘‘ hoof it’’ on to Prairie du Chien, perhaps a hundred 
miles distant. Will some of our learned readers tell us whether there 
is now in existence such a place as Sun Prairie, somewhere west of 
Madison, Wisconsin, and, if so, whether it is anything more than a 
small little station? ‘This experience was duplicated continuously dur- 
ing every period of our monetary history antedating the passing of the 
National Currency Act; and if the losses of the people in consequence 


1 Rev. St. U. S., § 3412. 2 Veazie Bank v. Fenno, 8 Wall. (U.S.) 533. 


NOTES. 419 


of the failures of the State banks of issue, even those in which the State 
was the sole stockholder, could be computed, the figures would be 
appalling. Poor people again and again found all their savings swept 
out of existence by reason of being invested in this kind of money. 

The proposition to repeal so much of the National Currency Act as 
renders the recurrence of this state of things possible is now in the 
hands of Congress and is under serious consideration ; and the political 
party which holds possession of the three branches of the government 
is committed in favor of it in its last party platform. The fact that 
Mr. Cleveland was elected by such a pronounced majority of the popu- 
lar vote, and by such an overwhelming majority in the electoral college, 
illustrates the strange extent to which the people had forgotten the 
calamities entailed upon them through the State banks of issue, or else 
. the levity with which the voters treat the declarations contained in party 
platforms. Confronted with the question as a practical measure and 
taking the opinions of financial and business men with reference to it, 
the statesmen in charge of it in the House of Representatives, may 
well pause. And they have paused. They have paused out of defer- 
ence to a well-grounded feeling that the ten per cent taxing clause of 
the National Revenue Act cannot be safely repealed and State banks of 
issue substituted in the place of the national banks of issue, unless the 
State banks of issue are subjected to the supervision of Congress. But, 
on the other hand, they are confronted with the proposition, put for- 
ward by men who mistake themselves for constitutional lawyers, and 
echoed in many of the leading papers by editors laboring under a simi- 
lar mistake with regard to themselves, that it is beyond the constitu- 
tional power of Congress to regulate the system of banking of a 
sovereign State. The proposition totally overlooks that clause of the 
Federal constitution which confers upon Congress the power to regulate 
commerce among the States, and it totally overlooks the fact that 
money, and especially paper money, is a primary instrument of inter- 
state commerce. We have no doubt whatever of the power of Con- 
gress, under the commerce clause of the constitution, to regulate, in 
the most plenary manner and in its mere discretion, the issue by any 
corporation, whether chartered by the general government or by the 
States, of paper intended to circulate as money, and consequently in- 
tended to become an instrument of commerce, interstate as well as 
domestic. We have not looked for the purpose of seeing whether 
ancient judicial decisions stand in the way of this conclusion. If there 
are such decisions, they ought to be overruled. 

We have been charged with writing editorials in this publication from 
the extreme States’ rights point of view of Jefferson and Calhoun; we 
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presume that we shall now be charged with a Federalism more extreme 
than that of Hamilton. We hope that our position upon these questions 
will not be misunderstood by the judicious. We have opposed the 
usurpations of the Federal judiciary in seizing jurisdiction belonging to 
the judiciary of the States. We have, on the other hand, opposed the 
tendency of that judiciary to set aside acts of Congress in matters such 
as concern our foreign relations, where its powers are necessarily plenary, 
and are the unrestrained powers of a sovereign legislature. On the 
same lines of theory and thought, we are in favor of Congress exercis- 
ing its granted powers to the amplest extent for the purpose of promot- 
ing the public good. It is absolutely essential to the public welfare that 
the regulation of the paper currency of the country, which must, under 
our widely extended and intimate interstate commerce, form an agency 
of interstate equal with domestic commerce, should rest with Congress, - 
and with Congress alone ; and we have not the slightest doubt that it is 
just as competent for Congress to regulate that currency when emitted 


by banks chartered by the States, as when emitted by banks chartered 
by itself. 


‘* InpustriaL Armigs.’’ — At the time of this writing several so-called 
‘* industrial armies’’ are converging upon the city of Washington 
where Congress is in session. These armies consist of large bodies of 
presumably unarmed men organized, after a military fashion, into 
‘*regiments’’? and ‘‘ companies,’’ and commanded by- “ generals,” 
** colonels ’’ and ‘‘ captains.’? They are professedly composed of able- 
bodied men, capable of earning their living by labor, but who have been 
thrown out of employment in consequence of the financial depression. 
Unable to procure work, they have organized themselves into ‘‘ armies,”’ 
and are on the ‘‘march’’ to the Federal capital to persuade Congress 
to pass laws for their relief. The nature of the relief demanded by 
them has not been very definitely disclosed, but we understand that 
they demand the passage of two bills, which have been introduced in 
Congress. One of these bills provides that the government shall issue: 
to somebody or other, bonds which do not bear any interest. We have 
not seen this bill nor a synopsis of it; nor have we any idea of the 
theory or drift of it. But, upon its face, it is merely idiotic. It 
degrades labor and the laborer to impute to any considerable number 
of laborers such simple-mindedness as to suppose that relief can be had 
in a time of business depression through such a measure. Who will buy 
bonds that bear no interest? What banker will touch them? What 
executor, administrator or other trustee that has trust money to invest 
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will invest in them? Would any member of the industrial army, if he 
had a little money saved up, invest it in such bonds, when he can get 
interest bearing bonds of governments, States, municipalities, and 
sound private corporations? But, there is absolutely no necessity for 
the issuing of such bonds, from the mere fact that the government is 
already issuing them in small denomination and without any limit. We 
allude to the postal notes. If anybody wants to part with any kind of 
current money for a non-interest bearing government bond, he can go 

‘ to the post-office and buy as many postal notes as he likes. He can, 
for instance, in California, where there is no paper money in circulation, 
put up his gold and take the United States postal note, if he is simple 
enough to do so. 

The only other theory of this non-interest bearing bond which we can 
imagine, is that the government is to pay its debts in them, and thereby 
make a forced loan without interest. This the government does when it 
issues legal tender or treasury notes. Such a power has been upheld 
as constitutional, at least in time of war. But it tends to inflate the 
paper currency, to reduce the purchasing power of money, and thereby 
tochange values; so that the debtor whose debt matures in the future 
pays less, and his creditor gets less, than what is contemplated by the 
contract. All this is mere dishonesty. Itis worse. It is dishonesty 
sactioned by law and encouraged by government. A government which 
lends itself to dishonest practices among its own citizens sinks beneath 
contempt. But why further pursue a question so childish and simple- 
minded? If the government were asked to found an asylum for the care 
of simple-minded persons, there would be more sense in it, and those 
who advocate such schemes of finance would be fit inmates of it. 

The other measure pending before Congress, the passage of which is 
understood to be demanded by these industrial armies, is a so-called 
“Good Roads Bill,’’ —a bill for a law under which the government of 
the United States is to enter upon the work of building highways, — 
that is to say, ordinary wagon roads somewhere and somehow. We 
suppose that if the authors of this scheme know anything about the con- 
stitution, they contemplate the building of what might be called inter- 
state roads. It will be recalled that Congress went into that scheme 
once and passed what was known as the ‘‘ National Road Bill,’’ and 
President Jackson vetoed it, — being of the opinion that the constitution 
did not confer upon Congress power to raise money by taxation for the 
purpose of schemes of internal improvement. We have wandered very 
far from that constitutional conception in our day. In fact, we hardly 
hear of it. Congress is now able to do everything ; even to make levies 
along the Mississippi river for the benefit of the agriculture of particular 
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riparian States. Congress did, notwithstanding the veto of President 
Jackson, establish an interstate highway, lying within the States of 
Maryland, Virginia and Ohio, commonly called the Cumberland read; 
but it subsequently found it expedient to cede it to the particular States 
whose territory it traversed, and this was done in 1831, by compacts 
between Congress and the legislatures of those three States, — which 
compacts, in turn, became sources of dispute, litigation and Federal 
decisions.!. We have no doubt whatever of the constitutional power of — 
Congress to make another Cumberland road extending from one State 
into another, in the exercise of its granted power to regulate commerce 
between the States. No doubt it can, if it sees fit, either start another 
Cumberland road, or enter upon the task of rejuvenating the old one; 
and it can put ‘‘ General’? Coxey and his army at work on that road, 
And it can, and probably should, pass a national statute of vagrancy. 
under which they will be compelled to work upon it, which is the last 
thing they desire. 

These ‘‘ industrial armies’’ present a new and startling phase of our 
social and industrial life. The average citizen, north and south, learned 
to march on foot during the civil war — often to some engaging tune, 
such as the ‘‘ Girl I Left Behind Me,”’’ or ‘‘ John Brown’s Body,’’ and 
sometimes to the sound of cannon, either in front orin rear. Since 
then we have had the individual tramp. Germany has long had him in 
the person of Handwerksbusch, and Austria has had him, and other con- 
tinental countries have had him. Through long experience and experi- 
ments, they have learned how to deal with him, and we can well profit 
by their lesson. He is ostensibly a man out of work and he is tramping 
tosolicit work and to find work. The government first deals with him 
in a manner to discoverwhether he is really in search of work, and if he 
cannot get it, it provides him with it, and then if he will not work, it 
compels him to work and treats him as a vagrant. He is first billeted 
at a municipal tavern, where he is allowed to remain for a certain num- 
ber of days while soliciting work in the neighborhood. His movements 
are, of course, watched, and the authorities take pains to ascertain 
whether he is really soliciting work or not. If they discover that he is 
really soliciting work but cannot get it, they next transfer him to a gov- 
ernment or municipal work-place where they provide him with work at 
wages by which hecanlive. In the meantime it is understood that he is 
entitled to board at the municipal tavern at prices so cheap that we 
would regard them as merely nominal. But if, when transferred to the 


1 Neil v. State, 3 How. (U. 8S.) 720; Achison v. Huddleson, 12 How. (U. 8.) 
Searight v. Stokes, 3 How. (U.S.) 151; 293. 


a 
. 
. 
> 


NOTES. 423 


government or municipal work-place, it is discovered that he will not 
work, he then receives another jog which lands him in an establishment 
analogous to our municipal work-house, a place where he is provided 
with work and where he is treated as a vagrant and compelled to work. 
It must strike the careful thinker, that such a system is eminently sound 
and just. It assists the meritorious, and weeds out and punishes the 
unmeritorious. It separates honest industry from vagrancy, and it 
assists and rewards the industrious and punishes the vagrants. That 
system is what we will have to come to, sooner or later, in dealing with 
the individual tramp. 

But how to deal with the collective tramp, organized into ‘‘ armies,’’ 
commanded by men bearing military titles, and advancing by converg- 
ing lines upon the capital of the nation for the purpose of demanding 
certain legislation in their behalf and enforcing the demand by the 
terror inspired by numbers, —that is the new problem. It cannot be 
disguised that the real object of marching these ‘‘ armies’’ upon the 
Federal capital, where Congress is in session, is to intimidate the 
national legislators in the discharge of their official trusts. They are to 
be frightened in this way into enacting laws for the benefit of a particular 
class. In short, they are to enact laws, the necessary result of which 
will be, to lay more taxation upon the people at large, for the benefit of 
people who are temporarily thrown out of employment. The people 
who thus demand relief are not always, but are for the most part, the 
least deserving of the community, —the shiftless, the improvident, the 
drunken, the incompetent, — these being the men who are first thrown 
out of employment in hard times and who are the last to get back into 
employment. They are to be cared for, fed, clothed and housed by the 
sober, the industrious, the thrifty, the competent, the providential. 
That is the naked proposition. That is nakedly the form which this 
new advance in State socialism is taking. We are not prepared to. 
deny the proposition that Congress has the power, within certain limits, 
to provide work by instituting new public works for those who are tem- 
porarily thrown out of employment in times of public depression; nor 
do we at all question the propriety of doing so, within moderate and 
prescribed limits. If they are common laborers and have no more skill 
than to handle a shovel or a pick, the United States can put them at work 
upon a national highway; or it can undertake such an improvement of 
national concern as the Nicaragua Canal, or the straightening and 
leveeing of the Mississippi, or other improvements of national impor- 
tance which might readily be suggested. On the other hand, the 
danger lies in the popular tendency to rely more and more upon govern- 
ment as if government were omnipotent and could do everything. If 
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the government of the United States enters upon these schemes of 
improvement, it becomes a mere proprietor improving his own 
land, and how far it can go with the work of improvement 
depends upon how much money it has and can get. Whenever the 
government goes into financial operations and issues new bonds and 
treasury notes, it becomes a mere banker and the value of its issues 
depends upon its power to raise money by taxation and the integrity 
with which it keeps its contracts. It is subject to the mere law of 
trade and banking just as individual tradesmen and bankers are, 
though not in the same narrow and restricted sense. It can no more 
get above those laws than it can get outside of the laws of nature, for 
they are a part of the laws of nature. In short, if cannot, any more 
than a single individual or private corporation can, lift itself into the 
realms of celestial bliss by pulling at the seat of its own breeches. 
How to treat the ‘‘ industrial army ’’ is the problem of the future, 
It is doubtful whether the most careful and considerate have made up 
their minds upon the question. That the members of these ‘‘ armies’’ 
are amenable to the vagrancy laws of every State and municipality of 
the country is beyond question. They are not citizens going to Con- 
gress to advise with their senators and representatives and to exert 
proper influence upon legislation, paying their own way as other citizens 
do. They are begging their way there. They are endeavoring to get 
there by seizing railway trains and running them through mountain 
districts at rates of speed which constitute criminal negligence, endan- 
gering not only their own lives but the lives and property of others. 
They are organized into ‘‘ armies’’ when professedly there are no 
battles to be fought, except moral ones. They terrify communities into 
feeding them by the mere weight of their numbers ; for when they invade 
a community the first and most eager effort of that community is to get 
rid of them, and that can only be done by furnishing them with a new 
supply of provisions, procuring new transportation for them, and 
shoving them forward upon some other community. Their progress 
through the country illustrates, in a striking degree, the weakness of 
our federated system of government. One of these ‘‘ armies ’’ started 
from San Francisco. Their first effort was to persuade the mayor of 
San Francisco to ferry them gratuitously across the bay of San Fran- 
cisco, six miles east, to the sister city of Oakland. Here they occupied 
a public hall and levied contributions, not by force, but through begging 
and the exciting of sympathy, and by threatening an indefinite stay 
unless the contributions were provided. After tolerating them for a 
certain length of time, the authorities and citizens of Oakland subjected 
them to a military expulsion, and a part of the method made use of, 
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was to draw up the fire-engines in readiness to turn the hose upon them 
if they did not marchon. The Southern Pacific Railroad Company was 
entreated or bullied into transporting them into Sacramento. They were 
there, in turn, entertained and expelled, as unwelcome guests, by the 
authorities and the citizens. The same railroad company then carried 
them on to Ogden, in the territory of Utah. There is a statute of that 
territory, which in round terms prohibits vagrants from coming into it 
from outside States and territories. The governor, under this statute, 
endeavored to prevent the railroad company from landing them, so to 
speak, upon the territory of Utah. But the railroad company had them 
in its cars, and what could it do with them? ‘‘ There was nor flying 
hence, nor tarrying hére.’’ It could not take them back, for none of 
the communities which had disgorded them would again have them. 
It could not take them forward, for it had reached the terminus of its 
railroad. It could not feed and lodge them indefinitely in its coaches, 
for that would be ultra vires. The directors of the corporation had 
received no authority, either from the State or from the stockholders, 
to deflect its funds to such a purpose. The railroad company, there- 
fore, persisted in landing them, and the State authorities persisted in 
preventing the landing. The inevitable injunction was appealed to, 
which has of late years, through the ignorance of judges, become a 
customary adjunct to the execution of the criminal laws. <A judge was 
found who issued some sort of an injunction, we believe, against the 
railroad company — possibly against the commanders of the army — 
we do not remember, nor is it material. We have had before us only 
the ordinary press reports of the decision, and we shall not attempt to 
speak of it minutely for fear of doing injustice to the judge. If these 
press reports can be credited in any degree, he did a gross injustice to 
himself and to his profession. He issued an injunction for the mere 
purpose of enforcing a criminal statute, a statute against vagrancy. 
And, afterwards, if the press dispatches can be credited, he so modified 
it as to permit the governor to expel the intruders by force! They 
were shoved on to another town. Their presence in the city of Omaha 
created a tumultuous riot, lasting for one or two days. At the time of 
this writing they are crossing the State of Iowa in wagons, and strange 
to say the people everywhere are in apparent sympathy with them and 
are furnishing food for them. If public opinion is in so low a state as 
to encourage such expositions and furnish material support to it, so 
much the worse for public opinion. The people are simply nursing a 
monster which will recoil upon them. Other one of these armies, de- 
bouching in their marches from the far northwest, have seized railway 
trains and driven them through dangerous: districts at forty miles 
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an hour. This was not merely a trespass—it passed beyond the 
domain of civil trespass and entered the domain of criminality. At one 
place a United States marshal and a large posse of deputies endeavored 
to arrest them, but the officers were unarmed, driven off and maltreated 
by the citizens. Finally the trespassers were captured by Federal 
troops. They took a very poor course to secure the sympathy of their 
country, as almost at the outset, they began by a seizure of its 
property; for property in the hands of a Federal court receiver 
being in custodia legis is, in a sense, in the custody of the law and 
is, in a qualified sense, property of the United States. The Supreme 
Court of the United States have held that the contents of the mail 
bags of the United States are property of the United States for 
the purposes of their legal protection, although they consist of let- 
ters and papers belonging to private individuals and merely com- 
mitted to the United States as a bailee for transportation;! and a 
railroad in the hands of a Federal court receiver is undoubtedly 
property of the United States in a similar sense, and as such is to be 
protected by the whole power of the United States if necessary. 
These lawbreakers were finally arrested by a battalion of the real 
army of the United States. At the time of this writing they are in 
arrest and the question is what todo with them. The Federal mil- 
itary authorities wanted to turn them over to the authorities of the 
State of Montana but the State authorities do not want them. Strange 
as it may seem they are in sympathy with them. If they are retained 
by the Federal authorities there is no Federal law for their punishment 
except the common law principle which allows their punishment for 
contempt of court — that is, for a contempt of the United States Cir- 
cuit Court which has appointed the receiver, in interfering with his 
custody of property. The act of Congress of 1831° restrains the 
power of the Circuit Court of the United States to punish for con- 
tempt, to direct contempts, within which class the seizure of property 
in the custody of a receiver is undoubtedly included; * but, fortun- 
ately for such cases, it leaves the quantum of punishment discretionary 
with the court. The most disgraceful part of this business is the 
unconcealed sympathy of the State authorities of some of the States, 
with the law-breakers, from governor down. Some five hundred of 
them having seized a train of the Missouri Pacific Railway Company in 
Colorado, were hurrying with it into Kansas, when the railway officials 
applied to the State authorities of Kansas for assistance in arresting the 


1 Searight v. Stokes, 3 How. (U. 2 Rev. Stat. U. S., § 725. 
8.) 151. 3 Re Swan, 150 U. S. 987. 
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marauders, and were everywhere refused, and were obliged to resort to 
a writ of replevin sued out of the Federal court at Topeka, to recover 
their property, and the granting of the writ was denounced by a portion 
of the press of the State as ‘‘ an outrage.’’ A sheriff, who evidently 
had some conception of his official duty, having applied to the carica- 
ture who disgraces the office of governor of Kansas, for troops to assist 
him in arresting the stolen train as it flew through his county, received 
the following infamous reply :— 


James Hurt, Sheriff, Horace, Kansas: Telegram asking for troops to arrest 
506 men who have stolen Missouri Pacific train received. Was train stolen in 
Kansas? Have any depredations been committed in your county? Have war- 
rants been issued and processes been resisted? Are the men still in your 
county? L. D. LEWELLING, Governor. 


The moral of this lesson seems to be that we have no laws, State or 
Federal, capable of dealing adequately with this new terror. The 
States are incapable of dealing with it, because of its interstate char- 
acter. They have no other motive than to dump the collective vagrants 
upon some other community, and that is what they have been doing in 
every case. On the other hand, the United States is for all, and repre- 
sents all, in matters of interstate concern. Nor is there any question 


about the power of Congress in the premises. When the framers of the 
constitution conferred upon that body the power to regulate commerce 
between the States, they did not, of course, foresee all the exigencies 
which might call it into exercise; but they did foresee some of them. 
They ‘‘ wrought in a sad sincerity, and builded wiser than they knew.’’ 
They granted the power and they left it withoutlimits. It is the settled 
rule in the construction of that clause of the constitution that inter- 
state transportation, whether of goods or of passengers, is interstate 
commerce.! Interstate travel is, therefore, interstate commerce; and 
interstate tramping is interstate commerce, and the interstate tramp is an 
interstate commercial traveler, and as such is subject to the regulation 
of Congress. This regulation may take the form of remedial or of 
penal statutes. Unless this industrial army movement collapses of its 
own weight, it will, therefore, be the duty of Congress, in the exercise 
of its unquestioned power, to take hold of it and regulate it for the 
protection of the people of the United States. If it has not this power, 
under the interstate commerce clause, then we maintain that it has it 
under that other vast, undefined, but absolutely necessary grant of power, 
the power of providing for the general welfare of the United States. 


1 Pickard v. Pullman Southern Car 2 Const. U.S., Art. 1, § 8. 
Co., 117 U. S. 34, 49. 
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Moreover, it has it as a mere implied power, —a part of the power 
which every sovereign government has of protecting itself. Whenever 
armies pour in upon Congress for the avowed intention of intimidating its 
members and forcing legislation under duress, then Congress necessarily 
has the power to pass laws dealing with such fellows. Moreover, as it 
has plenary jurisdiction over the District of Columbia, — they are 
within its fauces terre, so to speak. Whenever they get into that dis- 
trict and keep there, Congress has the amplest power to deal with them 
while there; and so far as it is concerned with them as a legislative 
body, it is not so much concerned with them after they get out of that 
district and into the limits of ‘‘ a sovereign State.’’ And here it is use- 
ful to say that, the last great Indian war having undoubtedly been 
fought and the question having seriously arisen what to do with our idle 
and seemingly useless army, —that the army ought not to be disbanded 
quite yet. We have more need of it than its mere artillery to man the 
sea coast defenses. The infantry and cavalry will form a most neces 
sary national police to do exactly what was done by a portion of the 
army when they arrested the law-breakers who seized the Union Pacific 
train. 


‘*Gop! Wuy po You Preacu To ME or Gop? I tell you there is no 
God for the poor—no heaven. There is no hell except this life. No 
devil except the men who grind the lives of women and children into 
dollars and cents.’? The above denunciation was hurled at me with 
vindictive, accusing force by a poor, emaciated woman whom I found, 
during my investigation of wage-earners and their condition, in a garret 
room under the shadow of Brooklyn bridge, where, by the sickly glim- 
mer of a coal-oil lamp, she was making double-stitch seamed overalls 
for 4 cents a pair. By her side sat a pinch-faced, big-eyed child of 
four years, who, by sewing the buttons on the overalls, enabled her 
mother to earn $3.75 in a week of ninety-eight hours, or fourteen hours 
a day, seven days a week. This is but one of many cases that came 
under my observation, and by no means the worst.—Leonora M. Lake, ~ 
in Donahoe’s Magazine. 

The doctrine of the laissez faire school of economists which has a 
noisy representative in Mr. Justice Brewer when off the bench,— as 
witness his address at the banquet of the Yale Alumni,—is that it is’ 
beyond the office of government to interfere for the purpose of mitigat- 
ing the sufferings above described. If the State should interfere with 
the species of sweating contract to which that poor woman was sub- 
jected, in being obliged to earn the right to exist, in a theological sense, 
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to keep out of hell,— by making overalls at four cents a pair,— the act 
would be unconstitutional, according to the understanding of these 
judicial philosophers, because of its interfering with the freedom of 
contract. 


EnJorntnc A Prize-Ficut. — The spectacle of a judge at Jacksonville, 
Florida, issuing an injunction against the sheriff to prevent him from 
interfering with a prize-fight, is one calculated to fill the breasts of the 
right-thinking members of the legal profession with indignation and 
shame, and to send the mind upon a search for the motive which could 
have prompted such extraordinary action. A judge having the slightest 
acquaintance with the principles of equity should have known that the 
writ of injunction is never issued in matters of crime, with one or two 
limited and marked exceptions, in which prize-fighting is not included. 
One of those exceptions is that an injunction will sometimes issue to 
enjoin a nuisance; but it is not among those exceptions that an injunc- 
tion will be issued to protect a nuisance, —that is, to restrain the 
sheriff from preventing the perpetration of a public nuisance. If it is 
answered that there is no statute law in Florida making prize-fighting 
illegal, the reply may confidently be urged that an ordinary public prize- 
fight is a nuisance at common law. But if it is not a nuisance by the ~ 
common law of Florida, — and if it is not, so much the worse for that 
law, — then the elementary principle remains that an injunction is only 
used by courts of equity for the protection of the rights of property and 
business. Now, what right of property or of business is involved in a 
prize-fight? The possible right to property in a stake of $20,000, which 
is put up and which is to be had by the winner, and the business of 
engaging in a beastly encounter for the purpose of winning a bet. 


IMPEACHMENT OF JupiciaL Orricers. — The attempt to induce the 
National House of Representatives to institute a proceeding for the 
impeachment of Mr. United States Circuit Judge Jenkins renews 
attention to the question of the circumstances under which judicial 
officers are liable to impeachment; and the general usefulness of the 
American Law Review, as a repository of information on all sorts of 
questions relating to general jurisprudence, is vindicated by the state- 
ment that an article on this subject may be found in our issue for 
November, 1882. It is from the pen of G. Willett Van Nest, Esq., of 
62 Wall Street, New York, and deserves a re-examination by any one 
having an interest in the question. We ought not to leave our profes- 
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sional brethren under the impression that we are without a decided 
opinion on this question of the attempt to impeach Mr. Circuit Judge 
Jenkins. We regard the injunction which he issued against the threat- 
ened railroad strike on the Northern Pacific Railway, as an extremely 
doubtful exercise of power; but, to characterize it in the worst lan- 
guage, it was, in substance and effect, merely an attempt to prevent one 
kind of oppression by another kind of oppression. Assuming (what 
we incline to believe) that it was an erroneous exercise of jurisdiction, 
it was unquestionably a conscientious exercise of it; and the proposi- 
tion of impeaching a judge for an act done in the conscientious exercise 
of his jurisdiction, because the act extends beyond the lines of settled 
precedents, is all bosh. Such an act is neither a ‘‘crime,’’ nor a 
‘*misdemeanor,’’ within any constitutional provision or statute that 
ever was written. If it is inexpedient to allow a Federal judge the 
exercise of such an extraordinary power, it is the simple office and duty 
of Congress to restrain it by a statute, and to make the statute 
retroactive. 


INTERFERENCE WITH THE COLLECTION or StaTE TaxEs.— 
Interference with the officers of the States in collecting the revenues 
necessary to carry on the State governments, in the form of injunctions 
sued out in the courts of the United States, has become a great evil; 
although the evil has been, in some measure, mitigated by the con- 
servative policy pursued by the Federal judges, and especially by the 
principle announced in the Supreme Court of the United States, as 
early as the year 1875, that before persons or corporations are entitled 
to relief against unjust State taxation, it is incumbent upon them to 
pay what the State has admitted to be due.! The title of the Revised 
Statutes of the United States relating to internal revenue, contains this 
provision: ‘‘ No suit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court.’’? Other portions 
of the statute allow, under certain restrictions, actions for the recovery 
of taxes illegally assessed and collected; and a simliar provision exists . 
in respect of duties on imports. What we wish to draw attention to is 
only this: Why should the law be in such a state that the taxing 
officers of the United States cannot be impeded by suits in the courts in 
collecting the revenues of the United States, while the taxing officers of 
the States can be, and are continually so impeded? Why should not 
Congress at least stay the hands of the Federal judiciary, except in so 


1 State Railway Tax Cases, 92 U.S. 516, 617. 2 Rey. Stat. U. S., § 3224. 
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far as to allow actions, where the circumstances exist otherwise giving 
jurisdiction, for the recovery of taxes illegally assessed and collected by 
State authority? The Federal statute, above quoted, proceeds on a 
principle upon which judges have often laid stress, and that is that itis 
absolutely necessary to the existence of a State that it should have the 
power to collect its revenues by speedy and summary processes, and that 
no government could exist that permitted the collection of its revenues 


' to be delayed by every litigious or every embarrassed man, to whom 


delay was more important than the payment of costs.! This public 
exigency is just as strong in the case of the States as in the case of the 
United States, and just as important to the public welfare, though the 
number of persons injuriously affected is not as great. When we 
consider that nearly all municipal government is, under our Federal con- 
stitution, left to the States, the extreme importance of ailowing them 
entire freedom in the collection of their revenues by their own methods 
becomes obvious. There is no propriety in a judiciary system under 
which the Federal judicatories have the power of destroying the States. 
There is absolutely no propriety in withholding from all courts 
jurisdiction to stay the collection of Federal revenue, and allowing 
Federal courts jurisdiction to stay the collection by the States of their 
revenues. 


EncutsH Bencuers.— The Law Journal, of London, complains that 
the benchers of the Inner Temple have again elected three members to 
their body, and that not one of them is a junior, and it complains 
generally of the fact that very few juniors are elected to these govern- 
ing bodies of the English bar. It is, of course, known to American 
lawyers that these benchers of the different inns elect their own succes- 
sors, like the Roman hierarchy. It is not, however, known that they, in 
the aggregate, number over 230 members, of which not more than 25 
are juniors. Nor is it known that the number of lawyers still in 
practice who are benchers is not more than 100, the others having gone 
on the bench or withdrawn from forensic practice. It seems that the 
whole system is ‘‘ out of touch with the spifit of the age.’’ In England, 
where the government is sensitive to public opinion in the last degree, 


1 Tennessee -v. Sneed, 96 U. S. 69. affirmed, 142 U. 8. 339, where the 
See also Pacific Express Co. v. Sei- opinion of Judge Caldwellis entirely 
bert, 44 Fed. Rep. 310, where this andexplicity approved, inlanguage and 
principle is stongly dwelt upon by in manner. 

Caldwell, J. and see the same case, 
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and where it yields to an adverse vote of the House of Commons on any 
important measure, the spectacle of the great and powerful profession 
of the law being governed by an intiquated body which possesses the 
faculty of electing its own successors, is a curious illustration of the 
conservatism of the legal profession. The complaint of the benchers 
being ‘‘ out of touch’’ with the spirit and sympathies of the profession 
which they govern will always be a substantial complaint as long as they 
continue to be a sort of divinely appointed governing body, instead of - 
the constituents of that profession. Is there a social club in the world 
whose governing body elects its own members in perpetual succession 
and is not elected by the members of the club? 


Asout Bar Associations.— The New York State Bar Association has 
increased its membership from four hundred and thirty-five in 1892, to 
nearly eight hundred at its last meeting which took place in January, 
It met under the presidency of J. Newton Fiero, Esq., and his address, 
published in the Albany Law Journal, for January 27th, is replete with 
interest, though the questions considered are, as was most appropriate, 
largely of a local nature. The new president, Tracy C. Becker, of 
Buffalo, is highly spoken of. - - - - The 17thannual meeting of the 
Illinois State Bar Association took place at Peoria on the 24th and 25th 
of January, under the presidency of Samuel P. Wheeler. President 
Wheeler, in his address, referred to the delay in the administration of 
justice in the Supreme Court of that State, and attributed it in a 
measure to the fact that the court is on wheels, meeting at three dif- 
ferent places in the State, instead of meeting at one place, as it should. 
He advocated the passage of a national bankruptcy law. A paper was 
read on the subject of a national bankruptcy act by Robert E. Jenkins, 
of Chicago, advocating a Federal bankruptcy law, and giving his views 
as to its leading features. Hon. Ethelbert Callahan, an ex-president of 
the body, read a suggestive paper on statute revision, urging that con- 
stant legislative attention was necessary to the formation of the statute 
law, and advocating the appointment of a permanent committee of the 
legislature to be charged with this duty, whose work should not be con- 
clusive until it should receive legislative approval. Thomas Cratty, of 
Chicago, read a paper on ‘‘ error coram nobis’’, in which he favored 
putting further restraint upon the power of a judge to re-open a decis- 

ion on questions of fact after the lapse of the term. ‘The illness of 
Mrs. Myra Bradwell, the first woman ever elected an honorary member 
of the association, and whose efforts led to the passage of a statute in 


NOTES. 433 


Illinois allowing women to be admitted to the bar, was announced, and 
resolutions of sympathy were passed and ordered to be sent to her. 
This distinguished and most estimable woman has since died, and we 
noticed the circumstance of her death in our last issue. 

The necrology of the Association embraced Andrew H. Dalton (well 
remembered by the writer of this sketch when a boy); George A. H. 
Baker ; Thomas F. Withrow, formerly reporter to the Supreme Court 
of Iowa and latterly counselor at Chicago, of the Chicago & Rock 
Island Railroad Company; Hon. John Scholfield, a judge of the 
Supreme Court of Illinois, to whom the office of chief justice of the 
United States is said to have been tendered and declined before the 
appointment of the present chief justice was made; Judge Norman M. 
Broadwell, of Springfield, a contemporary at the bar of Abraham 
Lincoln; Hon. Van. H. Higgins, an influential judge and capitalist of 
Chicago; Hon. George F. Sugg, born in 1862, and elected judge of the 
Superior Court at Chicago in 1892 by a majority of 27,000; Hon. 
William C. Goudy, an old and distinguished lawyer, who in 1866 
succeeded Hon. Burton C. Cook as counsel for the Chicago and 
Northwestern Railway Company, which office he held until his death, 
and whose work as a counselor appears in more than one hundred 
volumes of the Illinois reports ; Joel Tiffany, reporter of twelve volumes 
of the reports of the New York Court of Appeals, and author of several 
works on the law ; Henry Waller, an able and respected member of the 
bar of Chicago; Hon. George H. Kettelle, a judge of the Superior 
Court at Chicago; Major James I. Neff of the Freeport bar, ‘‘ an able 
lawyer and a brave soldier ;’? Hon. Milton Hay, a law pupil of Abraham 
Lincoln ; Hon. Irwin D. Randle, one of the earliest lawyers in the State, 
who died at Alton in his eighty-third year ; George Payson, a well-known 
patent lawyer of Chicago; and probably most distinguished of all, 
Carter H. Harrison, mayor of Chicago, who was assassinated by a crank 
named Prendergast in October last. The following other names adorn 
the sad list: Benjamin D. Lucas; John A. Kelley; Egbert F. Allen; 
William H. O’ Donohue ; William R. Smith ; Egbert M. Hodges ; Orlando 
Briggs ; C. E. Hanson; Charles T. Strattan, and Cleveland E. Church. 
These, though honorable and regretted, will not complain if we make 
no further mention of them. . 


Why should we rouse them the past to uncover? 
Why should we wake them to look at the sun? 


The Illinois Bar Association did itself honor by electing as its 
president for the succeeding year, Hon. Elliott Anthony, of Chicago, 
long a judge of the Superior Court of Cook County. 

VOL, XXVIII. 28 
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Tue Viremia State Bar Assocration’s apout Law 
Books. —One of the leading objects of bar associations is to enable 
lawyers to get together and complain to each other about unsatisfactory 
things. To this the Virginia State Bar Association seems to be no ex- 
ception. That learned body is one of the most prosperous, numerously 
attended, and influential bodies of the kind in the United States. At 
its last meeting, which took place in August at White Sulphur Springs, 
there was, it is believed, a larger attendance than has ever gathered at 
any meeting of the American Bar Association since its organization. 
Some very able papers were read, and some interesting discussions took 
place on the subject of the reform of civil procedure, by adopting 
the code system, and some very pointed complaints were made, 
Perhaps the most pungent of these complaints was made by the com- 
mittee upon ‘‘ Libraries and Legal -Literature,’’ in the following lan- 
guage : — 
The usual deluge of reports shows no signs of abatement. St. Paul still dis- 
penses its drab and purple pestilences, while ten Federal appellate courts, about 
sixty district judges and twenty circuit judges, and fifty State and Territorial 
courts conspire to swell the volume which threatens to engulfus. A publish- 
ing house lately boasted of having sent out an entire car-load of law books, 
whilst the profession stood aghast at the thought. 

If this state of affairs continues, what shall we do? 

Passing from reports, the crop of text-books is also as abundant as usual. 
But the modern text-book is a misnomer, for they have ceased to be written. 
They have degenerated into mere digests, and the best recommendation which 
their publishers think they can give them is to state in their circulars the many 
thousand cases which the text-books cite. The searcher after knowledge is 
doomed to many disappointments when he looks between their covers. Having 
first decided upon the heading of the index least likely to contain the subject 
on which he is seeking light, and found it there, he turns to the text, and is 
rewarded by finding the law stated just as the exigencies of his case demand. 
But his joy is short-lived, for he reads a few lines further and finds a “‘ how- 
ever,’’ followed by a statement that many respectable courts have held the 
other way, or he makes a peculiarly apposite quotation from the text only to 
find that it is torn to pieces by an inconsistent foot-note. ; 

We may well be thankful when text-books cease to be digests and become 
treatises, citing a few leading cases, instead of a mass of contradictory decis-: 
ions. Such books will not need a new edition every year or two. They will 
lead the courts instead of following them. 

There is some ground for hope that the reaction in favor of the treatise as 
against the digest is already commencing. Mr. Buswell, in his recent admir- 
able work on ‘* Personal Injuries,’’ has set a good example in producing a treat- 
ise which, while it may not always command our assent, still impresses us with 

its force; and our distinguished president, while possibly approaching danger- 
ously near to the province of the digester in some instances, has yet enriched 
the legal literature of the State and earned the gratitude of the profession by 


i 
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giving us, in the new edition of his law practice, a work which at least has 
opinions of its own. 


With due respect to the learned cavilers who signed this report and to 
the learned body which adopted it, we submit that it will not bear any 
analysis at all. To the question, ‘‘ What shall we do with the deluge of 
books? ’’ we simply answer, do nothing. If you don’t want the reports, 
let them alone. They will not crawl into your offices and climb upon 
your shelves like mice, unless you render them some assistance to get 
there. Publishers print these books and sell them in order to make 
money. If lawyers did not want them they would not buy them, and 
if the lawyers did not buy them the publishers would not print them. 
All that you have to do to get rid of them is simply to let them alone. 
Possibly the propriety might occur to you of letting others alone, who, 
differing from you in their wants, choose to purchase them and use 
them. 

Next, as to the charge that ‘‘ modern text-books have ceased to be 
written,’’ but ‘‘ have degenerated into mere digests.” This is a most 
gross and reckless charge. There never was a time in the history of 
American legal literature, which has been steadily developing and im- 
proving, when better law books were offered to the profession than now. 
Moreover, that a law book is a digest is not an objection to it, but a 
recommendation. The proof of this is the fact that lawyers will buy 
more largely of that class of books than of mere treatises on the law. 
This is proved by the enormous success of a partly written and partly 
stolen cyclopedia of law, which is found in nearly every well equipped 
law office in the United States. It is an enormous digest, and does not 
purport or claim to be anything else. 

Then as to the ‘‘ disappointments ’’ which the searcher finds when, 
after ‘‘ being rewarded by finding the law stated just as the exigencies 
of his case demands,’’ he finds the statement ‘‘ that many respectable 
courts have held the other way.’’ Suppose the author should omit to 
state that many respectable courts have held the other way, but should 
merely state what a part of the courts have held; and suppose that, 
among the respectable courts which have held the other way, should be 
the Supreme Court of Appeals of Virginia; and suppose that, for this 
reason, a Virginia practitioner should overlook an important decision of 
the highest court of his own State, and his adversary should find it, and 
by finding it floor him, — what then would he say of the author? How 
much real aid to a judge or practitioner is there in a so-called treatise 
which goes no farther than ‘‘ citing a few leading cases, instead of a 
mass of contradictory decisions?’’ Who would buy such a book, except 
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to study it as a mere student for the purpose of learning elementary 
law? The main object of a law book is to furnish a key to what the 
judicial courts have decided. , Under our system of judicial precedents, 
what the judge says is the law, and it is the law because he has the last 
say; and the lawyer that does not know what the judge has last said 
upon the particular question in hand, does not know how to handle his 
case, and does not properly represent his client. What the author says, 
that is to say, what some law professor or some legal book-worm in his 
office says, — is a matter of small moment when a man faces a bench of 
judges to argue a proposition of law. 

It is safe to say that every one of these querulous gentlemen, in his 
practice, acts upon the principles here stated, and would quickly reject 
a text-book offered to him by a bookseller, which dealt merely in 
elementary principles and cited a few leading cases only. With such 
books men can, indeed, practice law before justices of the peace, and to 
some extent in the country circuits, and can give a certain kind of 
advice to clients with their heels on the table ; but when they get to the 
courts of last resort to argue disputed questions of law, it behooves 
them to know what those courts have decided. And unless they do 
know it, they will soon find that, in expending breath and sawing the 
air, they are merely wasting public time. 


More spout THE Harvarp Departure. — In our November-Decem- 
ber number! we said: ‘‘ Harvard University has passed a decree that, 
after the year 1895-6, only students who have taken the degree of 
Bachelor of Arts at some reputable college, or its equivalent, can enter 
its school of law,’’ etc. In a later number ® we again said: ‘‘ Our 
legal contemporaries continue to discuss what is called the ‘ Harvard 
Departure,’ which is the resolution of the Harvard University, not to 
admit to its law school candidates who have not received the degree of 
Bachelor of Arts, from some reputable college, or who do not possess 
the scholastic equivalent of such a degree.’’ Our attention has been 
called to the fact that the rule which has really been made by that uni- — 
versity, and which is in force now, — for it applies to candidates for a 
degree to be awarded in 1895-96, that is, to those entering this year 
and graduating then, — is shortly as follows: A graduate of any reput- 
able college (the list includes one hundred and five colleges, and is not 
meant to be exhaustive), will be admitted to the law school without 
examination. All others will be admitted on passing an examination in 


2 28 Am. Law Rev. 68. 


1 27 Am. Law Rev. 891. 
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simple Latin and French, and in Blackstone’s Commentaries. The 
correspondent who sends this information adds that this is ‘‘ surely not 
too high a requirement in lieu of a general education.”’ If this is 
really the requirement we add that it is not a sufficient requirement in lieu 
of a general education, and that no requirement can be. The greatsin 
of many of our law schools is that they do not require the candidate 
for matriculation to pass an examination in English; that they do not 
make it a prerequisite to the degree of Bachelor of Laws, that the can- 
didate should be able to speak and write his own language correctly. 
If the attention which is bestowed in American Universities upon the 
study of the dead languages, were concentrated on the study of the 
English language, and the practice of English composition, the student’s 
time would be better employed. But it is not to be concluded from 
this that a knowledge of other languages is not an important aid in the 
acquisition of a proper knowledge of one’s own language. 

Our correspondent further informs us that those students who pass 
an examination in the ‘‘ equivalent’’ of Latin, French and Blackstone, 
will not be subjected to any distinction, as between them and those who 
are admitted upon the strength of a diploma, which will be known to or 
recognized by the mass of the students themselves. To prevent, as 
far as we can, any further misunderstanding upon this subject, we 
reprint from the Official Circular of the law school of Harvard Univer- 
sity, for the academic year of 1893-94, the following ‘‘ Terms of 
Admission for the Academic Year 1895-96 ’’ : — 


After the academic year 1895-96 the following persons only will be admitted 
as candidates for a degree: — 

I. Bachelor of Arts of the following Colleges: [Here follows a long list 
of colleges and universities. ] 


It is suggested to us by our learned correspondent, already referred 
to, that this does not mean to prescribe a qualification for admission 
to the school, but only for admission to the right to compete for the degree 
of Bachelor of Laws. Then follows, under the heading of ‘‘ Special 
Students,”’ the following: — 


The following persons will be admitted as special students: 

I. Holders of academic degrees in Arts, Literature, Philosophy or Science 
who are not admissible as candidates for a degree. 

II. Graduates of Law Schools which confer the degree only after an exam- 
ination upon a two years course of at least seven months each. 

III. Persons who pass a satisfactory examination in the following subjects :— 

1. Latrn. Candidates will be required (1) to translate (without the aid of 
grammar or dictionary) passages selected from the following books: Cesar’s 
Commentaries on the Gallic War, Books I.-IV. (or Books I.-III. and Sallust’s 
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Cataline), and Cicero’s Four Orations against Catiline, and his Oration for 
Archias; — and (2) to translate at sight average passages from Cesar and 
Cicero’s Orations. 

2. Frencu. Candidates will be required to translate (without the aid of 
grammar or dictionary) passages from standard French prose authors, and also 
to render passages of easy English prose into French. 

The Faculty will, at their discretion, permit some other modern language to 
be substituted for French. 

3. BLACKSTONE’s COMMENTARIES (exclusive of editor’s notes). 

Special students who reside three years at the school and pass in due course 
the requisite legal examinations, will receive the degree of LL.B. (1) if they 
at any time during the course entitle themselves to enrollment as regular stu- 
dents, or (2) if they attain a mark within five per cent of that required for the 
honor degree. 


This is somewhat elliptical and hard to understand; but doubtless 
the aspiring American youth who sincerely desires to understand it, 
can study it out, if he has time enough. Added to the foregoing state- 
ment is the following: ‘‘ For further information and for examination 
papers address John H. Arnold, Librarian of the Law School, Cam- 
bridge, Mass.’’ 

We hazard the prediction that the number who will apply for this 
** further information ’’ will be much less than those who have applied 
for similar information heretofore. We confidently believe that there 
are members of the faculty of the Harvard Law School who could not 
at this hour, pass the examination above prescribed, either in Latin or 
in French. Prof. Emory Washburn was one of the most eminent men 
that ever held a seat in that faculty, and certainly no member holds a 
seat in it now whose reputation is at all comparable with his, — and yet, 
unless we have been grossly misinformed as to his scholastic attainments, 
he never could have passed either branch of this examination. The 
foregoing standard of qualification will be found to work gross injustice 
in another way. Many of the graduates of the long list of colleges, 
above given, will not have a sufficient knowledge, either of Latin or of 
French, to pass the examination required for the ‘‘ special students ’’ if 
put to the test, — yet they will getin on the humble qualifications which - 
the slipshod examinations of some of those colleges allow to be suffi- 
cient for their diplomas; and the ‘‘ special students ’’ will, therefore, 
in many cases, have higher and better qualifications than the general 
students; whereas they will be inferior to them in rank, and will be 
compelled to compete for their degree of Bachelor of Laws under more 
onerous conditions. This whole thing is no doubt well meant, but it is 
evidently the conception of minds which have not been broadened 
or endowed with practical sense through their scholastic attain- 
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ments. Many of the most eminent judges and lawyers which this 
country has ever produced, could not at any period of their lives pass 
this examination, — simple as it seems to one who has had the requisite 
amount of this nearly useless academic drill. There is absolutely no 
sense in making a knowledge of a dead language and also a knowledge 
of some living foreign language, a preliminary foundation to a legal 
education. Butif a knowledge of Latin is to be insisted upon as a 
preliminary foundation to a legal education, then it ought to be law 
Latin, and not classical Latin. Instead of being able to translate freely 
from Cesar’s Commentaries and Cicero’s Orations without the aid of 
grammar or dictionary, the candidate ought to be required to translate 
from the Latin in which the Roman law first received definite form more 
than five hundred years later, — from the Institutes of Justinian. 
Instead of being able to translate without similar aid, passages from 
standard French prose authors, the candidate ought to be required to 
translate from modern French works on the law, from such publications 
as the Revue de Droit International et de Legislation Comparée and the 
Journal du Droit International Privé et de la Jurisprudence Comparée, 
and from the legal judgments in the French language in the Lower 
Canada Reports, and from those published from time to time in current 
numbers of the Montreal Legal News. In other words, the preliminary 
education which is insisted upon by an American university as the 
foundation of a legal education therein, ought to have some direct 
relation to the study and work of a lawyer. 


JcpictaL Aso.ition oF Rotren Boroucus New Jersey.— We 
have often alluded to New Jersey as a ‘‘ rotten borough State.’’ In so 
doing, we had reference to the well-known fact that the districts for the 
election of members of the legislature are so arranged in that State as 
to disfranchise in a large measure the cities, and to give control to the 
political party which is in the greatest ascendency in the country. It 
seems, from an editorial in the New Jersey Law Journal for December, 
that, although the outrage has continued for forty years, and although 
it had become so flagrant as to give, in some instances, the same rep- 
resentation in the legislature to three thousand voters, that in other 
districts was allowed to fifteen thousand, the Supreme Court has at last 
declared it unconstitutional. The ground of the decision is under- 
stood to be that it is in violation of that clause of the constitution of 
the State which provides that members of the legislature shall be 
elected ‘‘ by the voters of the counties respectively.’’ The decision 
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illustrates the wholesome influence which an independent judici- 
ary may exert in reforming corrupt political methods. Now, if 
some means could be discovered to get into the penitentiary the 
political manipulators and cut-purses who enact these gerrythan- 
dering statutes, it would put a consummate finish upon the good 
work. The principal difficulty would be that there are so many of them 
in some of the States, and notably in Missouri, that it would be neces- 
sary to build a new penitentiary to hold them. In our American 
governments, which are based upon universal suffrage, these fellows 
that deliberately enact laws to defeat the equal right of suffrage, are, in 
a moral sense, traitors to their country of the deepest dye. The most 
deplorable thing in connection with this is the state of public apathy on 
the subject. No man that votes for a gerrymandering scheme, for the 
mere purpose of subserving party ends, is entitled to any recognition as 
an honest man. <A man that will be dishonest in one thing will be dis- 
honest in another. Such fellows ought to be spotted and shunned as 
knaves, and decent people ought to hang the sign of small-pox on their 
doors. The lawyers who have been responsible for this triumph of jus- 
tice over political infamy, are the foremost men of the bar of New 
Jersey. The leaders of the case for the relator — it was a proceeding 
by mandamus —were Cortlandt Parker, eminent for forty years as a 
lawyer in New Jersey, and at one time president of the American Bar 
Association, and Thomas McCarter, another lawyer of high standing, 
thorough learning and large influence ; with whom were associated John 
R. Emery and Richard Wayne Parker. 


Tue Darrmorts Cotiece Casz. —If anything were needed to con- 
vince the lawyers of our day of the monumental sham involved in the 
Dartmouth College decision, it would be the description given by Mr. 
Noyes, in our department of leading articles, of the manner in which the 
arguments in that celebrated case were constructed. He proves, beyond 
all controversy, that Webster’s argument was a mere plagiarism of the 
argument of his colleague, Jeremiah Mason, — one of those plagiarisms | 
that perish under an inspection in the ‘‘ deadly parallel column; ”’ a 
plagiarism in matter, in manner, and even in quantity. That Webster 
was generous (?) enough to make public acknowledgment of his in- 
debtedness to Mason does not diminish or change the fact that, while 
he derived almost the entire credit for the ill success which was achieved 
in that case, the real credit was due to Mason. Webster was a man of 
monumental intellect, but through his whole character from first to last 
there ran an element of sham; and posterity will dispute whether this 
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element of sham was most conspicuous in his argument in the Dart- 
mouth College case, or in his promotion of the Fugitive Slave Law; the 
one the earliest, and the other the last monumental act of his life. 

There were but three prime questions for consideration in the Dart- 
mouth College case, within the jurisdiction of a court of the United 
States: 1. Whether the charter, which had been granted to the college 
by Governor Wentworth in the name of King George the Third, was 
a contract, not merely in the ordinary sense of the word ‘*‘ contract,’’ 
but within the meaning of that clause of the constitution of the United 
States which says that no State shall pass any law impairing the obli- 
gation of contracts. 2. Whether, if a contract, any “ obligation,” 
within the meaning of the constitution, subsisted in it at the time when 
the legislature of New Hampshire passed the acts which were challenged 
as impairing its ‘‘ obligation.’” 38. Whether, if any such ‘‘ obligation ”’ 
remained, it had been impaired by the acts of the legislature of New 
Hampshire in question. Unless there was (1) a ‘‘ contract,’’ (2) having 
an ‘‘ obligation ’’ still subsisting, and (3) which ‘‘ obligation ’’ had been 
‘‘ impaired ’’ by the legislation in question,— then the Supreme Court 
of the United States had no power under the constitution to set aside 
that legislation, and no jurisdiction to make any decision at all; be- 
cause, unless those three things concurred, there was no Federal ques- 
tion in the case. Everything that could have been properly said in 
argument before the Supreme Court of the United States must have 
related to one or the other of those three questions, and a lawyer worthy 
of the name would have confined himself to those grounds. 

Now, how was Mason’s argument made up? The first twenty-three 
pages of it were devoted to the proposition that the acts which were 
challenged were not within general legislative powers. That question 
was totally irrelevant in the Supreme Court of the United States; 
because, granting it to be true, that did not bring those acts into con- 
flict with the constitution of the United States, there being no clause in 
that constitution providing that the State legislatures should not exceed 
general legislative powers. The next nine pages of Mason’s argument 
were devoted to the proposition that the acts in controversy violated the 
constitution of New Hampshire. That question had been conclusively 
settled by the decision of the Supreme Court of New Hampshire, to 
reverse which the writ of error had been sued out in the Supreme Court 
of the United States. The New Hampshire court was the conclusive 
interpreter of the constitution of New Hampshire, and the Federal court 
was bound by its interpretation, unless its interpretation was evasive, 
so as to make it seemingly not in conflict with the constitution of the 
United States where it really wasso. The whole question whether those 
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acts were violative of the constitution of New Hampshire was one of 
which the Supreme Court of the United States had no cognizance, but 
in respect of which, in our dual judicial system, it was an inferior court 
to the Supreme Court of New Hampshire. And finally, to the only 
question which could have any sort of relevancy before a Federal trib- 
unal, and the only one which the Supreme Court of the United States 
had any jurisdiction to decide, whether the acts in controversy violated 
the constitution of the United States, Mason devoted only eight pages 
of argument. In the plagiarism of Mason’s argument, of which 
Webster’s argument consisted, Mason’s first two propositions, both 
utterly irrelevant in a Federal court, were thrown into one, which was 
that the acts in question violated common right and the constitution of 
New Hampshire. To this dual proposition Webster devoted thirty 
pages. Then, to the final, and only relevant proposition, that the acts 
violated the constitution of the United States, he devoted only eleven 
pages. Thus, out of Mason’s thirty-eight pages of argument, thirty 
were directed to propositions, totally irrelevant in a Federal court, both 
of which had been concluded by the decision of the Supreme Court of 
New Hampshire, and only eight of them were directed to the only prop- 
osition which the court had jurisdiction to decide ; and out of Webster’s 
forty-five pages of argument, thirty-four pages were devoted to the 
same irrelevant and conclusively settled propositions, and only eleven 
pages were devoted tothe only question contestible before the court. In 
addition to the fact that the argument of Mason, and the plagiarized 
argument of Webster, were principally directed to questions over which 
the court had no jurisdiction, and were in the nature of what lawyers 
call a ‘‘ side wind’’ when referring to arguments before juries, Webster 


was permitted to harangue the court for a full hour upon the political 
aspects of the case.! 


1 It will be perceived, from an ex- 
amination of the official report, that 
thirty pages of Webster’s argument 
were devoted to the mingled proposi- 
tion that the acts in controversy were 
against common right and the consti- 
tution of New Hampshire. Dartmouth 
College v. Woodward, 4 Wheat. (U. 
S.), pp. 558,559. He was decent enough 
to offer the following half sincere 
apology for making a long argument 
upon these irrelevant questions: “I 
am aware of the limits which bound 
the jurisdiction of the court in this 


case; and that on this record, nothing 
can be decided, but the single ques- 
tion, whether these acts are repugnant 
to the constitution of the United 
States. Yet it may assist in forming 
an opinion of their true nature and 
character, to compare them with those 
fundamental principles, introduced into 
the State governments for the purpose 
of limiting the exercise of the legisla- 
tive power, and which the constitution 
of New Hampshire expresses with 
great fullness and accuracy.” Ibid. 
pp. 557,558. 


4 


NOTES. 443 


His argument, written and oral, was thus, for the most part, a monu- 
mental piece of sham and impudence. Suppose that a lawyer in our 
day should undertake to address the Supreme Court of the United 
States in opposition to the constitutionality of an act of the legislature 
of a State, on the ground that it was against common right; that it was 
against the constitution of the State, when the highest court in the 
State had decided the contrary; and more especially upon its political 
aspects, a question which could only be addressed with propriety to a 
body possessing legislative powers. How long would he proceed 
before being stopped? The truth is that both Mason and Webster 
understoed fully the itching of the court after legislative power. They 
knew that a judge that had written in the case of Marbury v. Madison, 
an opinion nearly 200 pages in length on the merits of a question of 
which the court admitted that it had no jurisdiction, could do almost 
anything. They knew that the court, at the beginning of its history, 
had started out with the exercise of legislative power, and had not pro- 
ceeded in interpreting the constitution upon a sincere purpose of dis- 
covering and applying the real meaning of its authors. They therefore 
assumed, scarcely without argument, the first crucial question in the 
case, @ question which confronted the court at its outset, and which, 
unless decided one way, the court had no jurisdiction to decide any- 
thing, — the question whether, in the charter of the Dartmouth College, 
there was a contract within the meaning of the constitution of the 
United States. That there was no contract must rest upon the most 
elementary considerations. The utmost that could be said in favor of 
its being a contract is that if you take the whole body of the law and 
divide it into three general departments, contracts, civil torts, and 
crimes, a gift will fall into the department of contracts, because it is 
neither a tort nora crime. But language is to be interpreted in its 
ordinary sense; and when we speak of contracts we do not mean gifts, 
and because the law when speaking of contracts never intended gifts. 
A contract is an action and meeting of two minds, where one agrees to 
do something in behalf of the other in consideration of an agreement by 
the other to do something in behalf of him; but in the case of a gift 
there is no consideration, and consequently no contract, — ‘‘ a gift,’’ 
said Mr. Justice Davis, ‘‘ being nothing more than a transfer of prop- 
erty without consideration.” An executed gift is simply an act done 
by which property has passed from the donor to the donee. No con- 
sideration has passed from the donee to the donor, and no agreement of 
any sort has been made between them. But the title to property has 


1 Kehr v. Smith, 20 Wall. (U. S.) 35. 
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passed. The gift has been executed, and the property has become the 
property of the donee. And it has become as much his property as . 
though he had purchased it of the donor for full value. Therefore his 
title to it and his possession of it are protected under constitutional 
provisions, the same as the title to and possession of other property are 
protected. But under what constitutional provisions? Under any- 
thing in the constitution of the United States, as it stood in the year 
1819, against Federal invasion, yes; against State invasion, no. At that 
time the property acquired by the donee of an executed gift would be 
protected under State constitutions and State laws against State legisla 
tion. It would fall within the protection of those provisions in all the 
State constitutions prohibiting the legislature from passing laws im- 
pairing vested rights, and divesting property without due process of 
law. It would be protected now against deprivation under State legis- 
lation by the fourteenth amendment to the constitution of the United 
States, which prohibits the States from depriving any person of life, 
liberty or property without due process of law. But the fourteenth 
amendment was not in the constitution in 1819, 

If, therefore, the act of King George the Third, in granting the 
charter of a college to Dr. Wheelock and his associates, was to be 
regarded as an executed gift vesting the property in those associates 
and their successors, that gift was protected as their property, not 
under the constitution of the United States, but only under the consti- 
tution of New Hampshire. But the constitution of the United States 
did not say that no State should pass any law impairing contracts; it 
said that no State should pass any law impairing the obligation of a 
contract. This makes it absolutely certain, to any mind desirous of a 
faithful and honest interpretation of the instrument, that what it 
intended, and all it intended, was to prevent the States from passing 
laws discharging the obligation of performing executory contracts; 
from passing insolvency laws, stay laws, valuation laws, and other 
like statutes, by which debtors might be relieved from the obligation 
of paying their debts created by the terms of a contract. But even 
if this proposition were doubtful, another reason should have 
inclined honest judges to turn the scale the other way. The people 
of the States, in forming the constitution, had surrendered a portion 
of their power to the general government, and had reserved the rest 
to themselves. They had consented, for the general good, to 
two or three prohibitions upon their own powers, one of which 
was that their legislatures should not pass laws impairing the 
obligation of contracts. As these prohibitions tended to diminish the 
residuum of legislative and sovereign power, which was ‘‘ reserved to 
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the States respectively and to the people,’’ they ought to have been 
strictly construed. Instead of that, they were enlarged by an unfaith- 
ful construction beyond the plain and obvious meaning of the language 
used; and no one acquainted with the history of the times could for a 
moment doubt that the Federal compact could not have been formed 
at all if such interpretations of the constitution, as that put upon it in 
the Dartmouth College decision, had been foreseen. 

The creditable portion of Marshall's opinion is that which contains a 
discussion of the nature of eleemosynary corporations. The essential 
proposition which the court decided, that there was a contract and that 
there inhered an obligation in it, were merely assumed, were slurred 
over with scarcely any attention at all; and although Mr. Justice Wash- 
ington was so careless of his reputation as a lawyer as to argue that an 
executed gift is a contract, we are entitled to assume that Marshall 
slurred over these crucial questions in the case, because he knew that 
he could not argue them. The ‘‘ mathematical demonstration,’’ and 
the ‘‘ pure reasoning ’’ of Marshall’s opinion consisted, then, in steering 
around the crucial questions in the case, and in devoting his arguments 
to questions which were irrelevant; and the same may be said of the 
arguments of Mason and Webster. We repeat that the arguments of 
Mason and Webster were such arguments as could not be made in the 
Supreme Court of the United States in our day. That court will not 
permit counsel, however eminent, to treat it as a sort of jury, possessed 
of something more than the average intelligence, swayed in its decisions 
by political considerations ; and the attempt of a lawyer to induce that 
body to change the constitution of the United States, by assuming the 
attitude of a stage actor, falling into a tremulous voice, and uttering 
“et tu quoque mi filii,”’ instead of drawing tears from a bench of grave 
and learned judges, would have fallen like moonlight on a frozen foun- 


tain. The judges of our day would have gone on writing their letters 
and reading their proofs. 


Marne State Bar Assocration.— We have received a copy of the 
proceedings of the third annual meeting held at Portland, February 14, 
1894. The secretary’s report shows a membership of two hundred and 
ten, comprising most of the active practitioners in every county of the 
State. 

The address of the president, Charles F. Libby, Esq., was upon Land 
Transfer Reform. We printed a part of this very interesting address in 
the March-April number of the Review. The part so printed was less 
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than half of the whole address, and the omitted portions which now 
appear in the official report are perhaps the most practical and important 
parts of it. 

Judge William L. Putnam of the United States Circuit Court of 
Appeals delivered an able address upon the life and career, professional 
and political, of George Evans, formerly a leader of the bar of Maine 
and a United States senator from that State. 

Aside from these addresses the most important transaction at this 
meeting was a resolution urging upon the legislature of the State the 
propriety of appointing a commission upon Uniform State Legislation. 
A. A. Strout, Esq., in offering the resolution said: ‘‘ It is unnecessary 
for me to make any lengthy statement in relation to this matter, because 
it is perfectly well known to the members of this association that in the 
different States of the Union there is great dissimilarity of law and 
legal procedure in relation to matters which affect all the people alike. 
Of course there may be in the several States reasons why there should 
be a dissimilarity in local laws, but there are certain matters, such as 
procedure in Probate courts, the proof of wills, the registration of 
deeds, the very matter which has formed the subject of the address to- 
day, in which there is no reason in the world why there should not be 
substantial uniformity in all the States of the Union. There is noreason 
why a lawyer who has a suit to commence in any other State in this 
Union should be obliged to get the assistance of a local attorney in 
order to commence his action. There is no reason why, if he has a will 
or a deed to make he should have to hunt up the law in that particular 
State as to what will be requisite in order to make a valid instrument. 
This matter has received a great deal of attention from the American 
Bar Association, and it appears that there are nineteen States that have 
appointed a commission for the purpose of investigating and making - 
general progress in this direction. But our legislature has not acted in 
conformity with the suggestions of the American Bar Association in the 
matter, which I believe to be of very great public importance.” 


Corporations As Sureties.—A bill recently passed the House of 
Representatives, and will, we presume, pass the Senate and become a 
law,— providing that corporations may become sureties on bonds and 
undertakings required by the laws of the United States. Many such 
statutes have been enacted by the State legislatures, the objects being 
to enable that class of corporations known as surety and trust compa- 
nies, to become sureties on the bonds of administrators and guardians, 
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and upon bonds and undertakings in judicial proceedings. The surety 
company is a new feature in American business life, and whether it will 
tend to render trust funds more secure than heretofore can only be 
judged by the event. 


Tue Brier — A Lecat Review or Reviews. — This publication was 
recently started in London.! It is full of light and entertaining matter, 
and we hope that it will prove light enough to float. 


Tne West Virerta Bar. — We are glad to welcome this new publi- 
cation, and hope that it will not go the way of most ventures of this kind. 
It is very handsomely gotten up, in the form of a large quarto, and is 
filled with interesting local matter. Every State ought to have a local 
law journal, and the profession ought to charge themselves with the duty 
of sustaining it. 


HearinG Insvutt upon Injury. — A singular case was tried at the last 
term of Wake County (N. C.) Superior Court at Raleigh. A little 
half-grown bull was on the railroad track. He answered the whistle of 
an approaching train with a bellow of defiance and a toss of gravel over 
his shoulder. A tramp who happened to be close behind him stepped 
off the track and waited to see the fun. The engine struck the little 
bull fair, doubled him up like a ball, and shot him twenty-five feet as if 
shot from a catapult. It made a line shot and knocked the tramp into 
a little pond near the road. When the engineer backed the train to take 
stock of the damage done, the tramp was crawling upon a log out of his 
involuntary bath. Under advice of counsel, learned in the law, action 
was brought against the corporation for the personal injuries and indig- 
nity inflicted. On the trial, to the surprise and intense disgust of the 
plaintiff, the verdict went against him. To a sympathizing bystander, 
he placidly remarked that he had been ‘‘ bowled over into a goose pond 
by a little dirty piney woods bull, and that a dozen jackasses had kicked 
him out of the court house.” 


Lawyers In Potiticat Orrices. — The influence of the legal profes- 
sion upon the public affairs of the country is strikingly illustrated by 


1 Its publication office is 62 Ludgate Hill, London, E. C. 
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certain statistics presented by the president of the New Hampshire State 
bar in his annual address atits last meeting. From this it appears that 
in the New England States the proportion of lawyers in the legislatures 
has generally been about one to twelve. We had supposed that the 
proportion was greater, from the fact that in some of the western legis- 
latures nearly half of the members are lawyers. In the oflice of gov- 
ernor the proportion is immensely greater. Considerably more than half 
of all the governors of the New England States have been lawyers. _ Of 
the twenty-four presidents of the United States, nineteen have been 
lawyers. Of the twenty-three vice-presidents, seventeen have been 
lawyers. Of the 106 years elapsing since the adoption of the Federal 
constitution, the presidential chair has been occupied a lawyers for 
eighty-four years. 


THe Woman SurrraGke Movement 1n Kansas, COLORADO ANB 
ELs—EWHERE.— Lawyers are, of course, interested in fundamental polit- 
ical changes in our institutions, and they will note with curious 
interest the success of woman suffrage in Kansas and Colorado. The 
late elections in those States contradicted what was predicted as a re- 
sult of the enfranchisement of women, that the respectable women 


would stay at home, and that the lower class of women would do: the 
voting, whereby politics would be further degraded. The reverse was 
true; all the better class of women turned out, and the worst class 
seem to have remained at home, and the result was altogether encour- 
aging for the friends of equal suffrage. The Massachusetts senate 
recently rejected a bill extending municipal suffrage to women, which 
had passed the house. An analysis of the vote shows that there was a 
majority against the bill in both of the leading political parties. The 
argument against the prediction that the suffrage would be still further 
degraded by the enfranchisement of women, owing to the fact that the 
respectable women would stay at home and leave the lower classes of 
women to do the voting, received a striking counter argument in the fact 
that the liquor interest in Massachusetts opposed this bill. A consti-. 
tutional convention is about to assemble in New York to revise the 
constitution of that State; and the friends of equal suffrage are making 
a strong effort to procure the insertion in the new constitution of a 
provision admitting women to the elective franchise. While it is 
doubtful whether they will be successful in one of the older and more 
conservative States, yet it is clear beyond all doubt that the movement 
is advancing, not only in this but in other countries. The position of 
the English-speaking race upon this question has been singularly 
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absurd. The political head of the mother nation of that race, an empire 
upon which the sun neversets, has for fifty-seven years been a woman. 
One of her greatest predecessors was of her own sex; and while in 
respect of the succession of the British crown the Salic law does not 
apply, yet in every other respect the common law of England echoed 
the denunciation of the Salic rule — 


**No woman shall succeed in Salique land.”’ 


CrimInaL Procepure: DEFENSE OF ALIBI — WHETHER TO BE PROVED 
BY A PREPONDERANCE OF EVIDENCE OR WHETHER ENOUGH TO RAISE REASON- 
ABLE Doust. —It is well known that on the subject of the defense of 
alibi there are two views. One is that it is an extrinsic defense, as to 
which the burden of proof is on the accused to establish it by a pre- 
ponderance of evidence. This doctrine seems to have been first for- 
mulated by Chief Justice Shaw in the Webster case,! and has been 
adopted by several other courts.?2, The other doctrine is that, while the 
burden of proving this defense is, of course, on the accused, yet it is 
not necessary for him to prove it by a preponderance of evidence; but 
that, as the defense, if made out, goes to the whole question of guilt or 
innocence, it is sufficient for him to raise reasonable doubt in the minds 
of the jurors whether at the time of the commission of the offense 
charged, he was present at the place where it was committed. Where 
this view prevails it is proper to charge the jury that ‘‘if, in view of 
all the evidence, the jury have a reasonable doubt as to whether the 
defendant was in some other place when the offense was committed, 
they should give the defendant the benefit of the doubt and acquit him.’’ 4 
The Supreme Court of Missouri, overruling its former decisions, 
have now added the weight of its authority to this doctrine, which we 
believe to be a sound one, notwithstanding the dangerous character of 


1 Com. v. Webster, 5 Cush. (Mass.) 
296, 323-4. 

2 State v. Vincent, 24 Iowa, 570, 578; 
State v. Hardin,46 Iowa, 623, 629; State 
v. Red, 53 Iowa, 69; s. c. 4 N. W. Rep. 
831; State v. Reed, 62 Iowa, 40; 8. c. 17 
N. W. Rep.150; State v. Kline, 54 Iowa, 
183; s.c. 6 N. W. Rep. 184; State v. 
Winthrop, 48 Iowa, 583; State v. Ham- 
ilton, 57 Iowa, 598; s. c. 11 N. W. 
Rep. 5. 

3 Binns v. State, 46 Ind. 311; French 


VOL. XXVIII. 


v. State, 12 Ind. 670; Johnson »v. State, 
21 Tex. App. 368, 380-1; Ayers v. State, 
21 Tex. App. 399, 401; Walker v. State, 
42 Tex. 360, 369; Humphreys v. State, 
18 Tex. App. 302, 309; Cunningham v. 
State, 56 Miss. 269; Hawthorne v. 
State, 58 Miss. 778; Smith v. State, 58 
Miss. 867; Ingram v. State, 62 Miss. 
142; People v. Ah Fong Sing, 64 Cal. 
253. 
4 Mullins v. People, 110 Ill. 43. 
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the defense of ultra vires.1 It should be added that the defense of alibj 
stands on a somewhat different principle from the defense of insanity, 
An alibi is a defense of such a nature that if made out, it excludes the 
possibility of the defendant’s guilt to a demonstrative certainty ; it 
admits the corpus delicti, and is in the nature of a plea of confession 
and avoidance: ‘‘ I did not do it because I was not there at the time, 
and I propose to prove that I was not there at the time for the purpose 
of proving that I did not doit.’’ If the defendant was not at the place 
where the crime was committed at the time when it was committed 
(excluding those cases where he is charged as an absent principal or 
accessory), he is not the guilty person; therefore, in so far as the evi- 
dence raises any doubt as to whether he was present at the time and 
place of the commission of the offense, precisely to that extent it raises 
a doubt of his guilt. It is, therefore, unavoidably logical, and hence 
proper, to instruct the jury that the defendant cannot be convicted, if 
the evidence adduced by him tending to show an alibi raises reasonable 
doubt of his having been present at the time and place of the crime. 
But the defense of insanity is an extrinsic defense in a different sense. 
Indeed, the defense of alibi is not an extrinsic defense at all, but is 
merely a mode of proving a traverse of the indictment: it proves a fact 
which attacks and overthrows the whole indictment, in so far as it 
charges an offense against the prisoner. But the defense of insanity is 
an extrinsic defense in regard of the fact that it not only admits the 
corpus delicti, but it admits that the defendant did the act, and then 
seeks to avoid his criminal liability for doing it on the ground of mental 
irresponsibility. It is, therefore, no doubt, true that the weight of 
authority is that it is not merely necessary to raise a reasonable doubt 
as to the sanity of the prisoner, but that the jurors must be satisfied 
‘that he was insane in the sensé of being criminally irresponsible, by a 
preponderance of the evidence.? 


FEDERAL ADVERSE STATE CITIZENSHIP — SUBSTITUTION 
OF PARTIES SO THAT THE PLAINTIFF AND DEFENDANT BECOME CITIZENS OF 
THE SaME StaTE — ACTIONS BETWEEN TRusTEES, CiTIZENS OF DIFFERENT 
Statres.— By the constitution of the United States, the judicial power 
of the United States ‘‘ shall extend * * * tocontroversies * * * 


1 State v. Taylor (Mo.), 24S. W. 81 Mo. 185, and State v. Johnson, 91 
Rep. 450; overruling State v. Jennings, Mo. 442. 
2 2 Thomp. Trials, § 2235. 
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between citizens of different States.' The other subjects of Federal 
jurisdiction are specially enumerated in the Federal constitution, and 
those courts are courts of special and limited jurisdiction, and the gen- 
eral residuum of jurisdiction remains in the State courts. Nor does the 
great importance of the subjects upon which the Federal courts are em- 
powered to exercise jurisdiction, or their paramount authority on all 
Federal questions, operate to change this principle. Such being the 
principle relating to the apportionment of jurisdiction between the 
Federal and State courts, the Federal courts in deciding questions of 
doubtful jurisdiction, should have resolved all doubts against their own 
jurisdiction and in favor of that of the State courts, which are the re- 
positories of general jurisdiction. Exactly the opposite principle of 
construction has attended nearly all the decisions of the Supreme Court 
of the United States on doubtful questions of Federal and State juris- 
diction. That court has amplified the Federal jurisdiction wherever it 
could, and often on grounds which deserve to be characterized as un- 
candid pretexts ; for nothing short of this is the proper characterization 
of an interpretation which has corrupted the word ‘‘ citizen,’’ as it is 
employed in the clause above quoted, so as to make it mean a corporation 
aggregate, without reference to the citizenship of its members. Nor 
has it shown any willingness to relax its grasp upon jurisdiction wher- 
ever it got possession of it. This is illustrated by one of its jurisdic- 
tional canons to the effect that whenever a court of the United States 
acquires jurisdiction of a controversy on the ground of adverse citizen- 
ship, no subsequent change of the parties can affect that jurisdiction.? 
This principle has lately been re-affirmed in the case of Hardenbergh 
v. Ray,’ with the conclusion that in an action of ejectment brought 
against the tenant in possession, where Federal jurisdiction has attached 
on the ground of adverse citizenship, it will not be ousted by substitu- 
tion of the landlord as defendant in the place of the tenant, although 
the landlord and the plaintiff are citizens of the same State. It 
would seem that an imperative construction of the clause above 
quoted would require the opposite conclusion. When the landlord, who 
is the real party in interest, is substituted in the place of the terre tenant, 
and the latter passes out of the controversy, then, unless the plaintiff 
and the new defendant are “ citizens of different States,’’ there is no 


1 Const. U. S., Art. 3, § 2. (U. S.) 542; Phelps v. Oaks, 117 U. S. 
2 Mollau v. Torrance, 9 Wheat. (U. 286, 240; s. c. 6 Sup. Ct. Rep. 714. 

8.) 537; Dunn »v. Clarke, 8 Pet. (U. S.) 3151 U. S. 112; s. c. 14 Sup. Ct. 
1; Clarke v. Matthewson, 12 Pet. (U. Rep. 305; affirming s. c. 33 Fed. Rep. 
8). 164; White v. Gibbes, 20 How. 812 and 13 Sawy. (U. S.) 158. 
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** controversy ’’ before the court to which, under the Federal constitu- 
tion, the judicial power of the court of the United States extends. It 
is not necessary to suggest to lawyers that many cases arise in practice 
where, under settled principles relating to the jurisdiction of the courts, 
jurisdiction fails after having completely attached. It is only by analogy 
to a doctrine of the English court of chancery that this principle has 
been imported into our Federal jurisprudence ; and its vicious character 
will not only appear from the language of the constitution, but it will 
further appear from a slight consideration of the consequences to which 
it may lead. It is a principle that consent cannot give jurisdiction, and 
this principle is applied by the Federal courts in respect of Federal 
jurisdiction founded upon diverse State citizenship,— it not being like 
a question of venue — of the district within the defendant may be sued, 
or of which he is an ‘‘ inhabitant,’’ a question of personal privilege . 
which may be waived. But under this principle the parties may get up 
a collusive jurisdiction and make a Federal court a court of arbitration, 
by the mere act of the defendant in placing the land or other property 
which is the subject of the action, in the temporary custody of a citizen 
of a State different from that of the plaintiff. If it is replied that such 
things are not likely to take place, a reply to this may be made, upon 
common knowledge and experience, that similar things have constantly 
taken place. It was the constant practice to make nominal and ficti- 
tious transfers of municipal bonds to citizens of other States in order 
to give the advantage to the plaintiff of the rules of decision of the 
Federal courts and of the drastic methods of enforcing the collection of 
their judgments resorted to by those tribunals. 

The same tendency in the Supreme Court of the United States is 
illustrated by the proposition to which they still adhere, that the fact 
that the beneficiary in a trust deed may be a citizen of the same State 
as the grantor, will not, if the trustee himself is « citizen of a 
different State, defeat the jurisdiction of a court of the United States.! 
Here the beneficiaries, the real parties in interest, being citizens of 
the same State, the fact that the trustee who is the holder of the dry or 
naked legal title, is a citizen of a different State, does not bring the 
case at all within the reason upon which Federal jurisdiction on the 
ground of adverse citizenship was founded by the constitution and the 
Judiciary Act of the United States. That reason was to enable the 
citizens of one State to enforce their rights of action against citizens of 
other States, in the courts of the United States, rather than in the local 
courts of the States, so as to escape the effect of local prejudice. 


1 Dodge v. Tulleys, 144 U. S. 451. 
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The reason has no application whatever to the case where both of the 
parties in question are citizens of the same State; but on the ears of 
a court whose settled habit is to grasp all the jurisdiction it can, such 
considerations fall with little weight. : 


A Proposition FOR THE APPOINTMENT OF OrricIAL REFEREES. — In 
his address before the New York State Bar Association, Mr. J. Newton 
Fiero, the president of that body, made the following suggestions : — 


I again call attention to the injustice and inconvenience of trial before ref- 
erees. Not only is-it unjust that, in case of reference, the parties should be 
obliged to pay the expenses of the trial, but, under the present system, it is 
extremely tedious and troublesome by reason of the delays incident to the sys- 
tem. A plan which would provide for the appointment of a referee or referees 
in each judicial district sufficient to perform the duties incident to that position, 
upon a compensation to be paid by the State, seems practicable and just, alike 
to litigants and lawyers. Such an oflicial referee would not only feel a degree 
of responsibility not now connected with the office, but, being compensated in 
a different manner, would feel called upon to press the trial of a cause to a con- 
clusion much more rapidly than when, as at present, he is selected upon con- 
sent of counsel. It would certainly tend to judicial independence and save 
much of trouble, annoyance and delay by reason of the fact that such an officer 
would discharge the duties of a judge of the court and have corresponding 
responsibilities. 


Unless we are mistaken this would bring us back to a system which 
has been discarded in England and in many of the American States, — 
the system of Masters in Chancery. It is well known that before the 
system was finally strangled in England it had become odious, but for 
what reason we are not aware. The system exists in Lllinois, anda 
recent number of the Chicago Legal News contains portraits and sketches 
of (we believe) four masters in chancery. They exercise an unlimited 
discretion over the subject, which is not regulated, so far as we are 
aware, by any act of Congress. A great dealof favoritism and injustice 
have been done by these appointments in the Federal courts. In some 
of those courts the habit has been to have a general master to perform 
the ordinary drudgery appropriate to a master’s office, but whenever a 
nice plum would fall into the lap of the appointing authority, in the form 
we will say, of a railroad receivership, to pass that over to some special 
favorite. These evils are incident to all official appointments, whether 
made by judges or otherwise. In Tennessee, where a separate system of 
chancery practice is still preserved by statute, the clerk of the Chancery 
Court is, ex-officio, the master; and it is his office to take and state all 
accounts where references for that purpose are required. But we sup- 
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pose that if referees in complicated cases were required, it would be 
necessary, even under that system, to appoint a special master, learned 
in the law, though we do not recall any case where this was done. In 
Germany there is a special referee for the trial of small cases called a 
referendar; and under the civil service system which there prevails, 
under which a man is educated for a particular official calling, one 
who is educated for the oflice of judge is first appointed referendar,— 
something as a graduate of West Point first blossoms into a brevet 
second lieutenant. The referendar may become the president of the 
Supreme Court of the Empire at Leipsic, and the brevet second lieu- 
tenant may command armies and save nations. The fault of the pri- 
vate, as distinguished from the official, referee system, is that the 
private referee, like justices of the peace in some States, gets only a 
compensation for his services in the form of a fee paid by the unsuc- 
cessful party. Human nature being what it is, this very circumstance, 
in many cases, biases his judgment, and influences his decision,— 
tempting him to decide the case against the party who is best able to pay 
his fee. If the State paid his fee, as it pays the compensation of the 
judge to whom he renders his report, this temptation would be removed. 
It is a shameful imputation on human nature that such a motive could 
influence judicial action, especially on the part of upright lawyers, and 
no doubt most of the lawyers that would be appointed as referees in 
important cases have suflicient integrity to rise above it. But we have 
known cases of justices of the peace habitually deciding controversies 
against the party best able to pay the costs. 


A Lecat Pittory.— We learn from the Scots Law Times that Truth, 
a grossly misnamed weekly periodical published in London, has in each 
issue a department which it playfully calls a ‘‘ Legal Pillory,’’ in which 
judges and magistrates are held up to sarcasm and ridicule for dis- 
pleasing the learned (?) editor, and especially when, in the opinion of 
the aforesaid editor, who is probably a scurvy hack working for five 
pounds a week, a judge has imposed upon a prisoner a sentence too lenient 
or too severe. It seems that, last summer, a sheriff-substitute in Edin- 
burgh was put into the ‘‘ Legal Pillory’’ for sentencing for sixty days 
a pest found begging upon the streets. Truth, with its accustomed 
want of truth, forgot to mention the fact that the sum of ten pounds 
was found on the destitute creature when arrested. It is well enough 
to criticise judges. Some of them need watching. They are only public 


servants. They ought not to be above the reach of public opinion. 
But they ought to be fairly dealt with. 
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Potice Eviwence or Conressions.— Mr. Justice Cave, of the English 
High Court of Justices, has done asubstantial service to the cause of 
justice by drawing attention to the reprehensible practice of police 
officers of endeavoring to extort a confession from every prisoner whom 
they arrest. The learned justice declared it to be the duty of police 
constables not to get evidence by cross-examining a prisoner and 
asking questions, but to depose to the facts. 


Strate Bankruptcy Laws.— In expressing his regret at the defeat of 
the Torrey Bankruptcy Bill, Mr. J. Newton Fiero, president of the 
New York State Bar Association, points out that it is competent for a 
State to enact for itself and for creditors of an insolvent residing 
within its limits, a bankruptcy law, and that while a State cannot, under 
the Federal constitution, discharge a bankrupt from his debts, it can 
accomplish the result indirectly, by providing in an insolvent law that 
no person refusing to release a debtor shall share in the distribution of 
his estate by the court. We would inquire of our learned readers 
whether such a provision in a State insolvent law has been sustained 
_by the Supreme Court of the United States. It strikes us as a way 
of accomplishing indirectly precisely what the Federal constitution 
intended should not be accomplished by the direct action of the States. 


Joprora Pensions. — In his address as president of the New York 
State Bar Association, Mr. J. Newton Fiero made the following observ- 
ations on this subject :— ‘ 


This matter was thoroughly considered in the commission of 1890, and sec- 
tion 13 of the constitution which provides that the compensation of judges 
whose term of office shall be abridged by reason of their arriving at the age of 
seventy years shall be continued during the remainder of the term for which 
they were elected, in case they shall have served ten years as such judge, was 
recommended to be amended by adding thereto ‘‘ No judge or justice who shall 
be hereafter elected shall be entitled to receive any such compensation after 
the last day of December next after he shall be seventy years of age. Discus- 
sion upon this subject seems to be unnecessary as there is a general consensus 
of opinion in the profession and with the public, that while good faith demands 
that payment of the established compensation shall be continued as to all 
judges who are now in office or who may be elected under the present consti- 
tution, yet as to the future, if the compensation is insufficient, it should be 
provided for by an annual increase rather than by the present method. 


It is generally supposed by the legal profession that the United 
States is the only branch of our dual American government that pays 


be 
ed q 
In 
da 
ils, 
one 
vet 
the 
pri- 
the ; 
ya 
suc- 
nce, 
pay 
the 
ved, 
ould 
and 
es in 
have 
ruth, 
each 
yhich 
dis- 
mn of 
r five 
nient 
Edin- 
days 
omed 
yunds 
10ugh 
oublic 4 


456 28 AMERICAN LAW REVIEW. 


a pension to its retired judges. This is a mistake, as will appear from 
the following observations on this subject which we take from the 
Albany Law Journal :— 


The subject of judicial pensions being under discussion, and likely to be 
considered at the coming constitutional convention in this State, it may be 
useful to glance at what has been done heretofore in this direction. Until 1869 
there was no provision in the statutes of the United States for pensioning 
judges who had grown old in its service. In that year a statute was passed by 
Congress providing that ‘‘ When any judge of any court of the United States 
resigns his office, after having held his commission as such at least ten years, 
and having attained the age of seventy years, he shall, during the residue of his 
natural life, receive the same salary which was by law payable to him at the 
time of his resignation.! 

Although Congress deemed it wise to pension the judges of the United 
States, few of the States have followed in its lead in providing retiring pen- 
sions for their judges. In New York the constitution provides: ‘“‘ But no 
person shall hold the office of justice or judge of any court longer than until 
and including the last day of December next after he shall be seventy years of 
age. The compensation of every judge of the Court of Appeals, and of every 
justice of the Supreme Court, whose term of office shall be abridged pursuant 
to this provision, and who shall have served as such judge or justice ten years. 
or more, shall be continued during the remainder of the term for which he was 
elected.” ? 

This falls far short of a pension for life. In 1885 the legislature of Massa- 
chusetts passed ‘An act to provide for the retirement of justices of the Su- 
preme Judicial Court, and for their compensation in certain cases,’? which 
provided as follows: ‘‘ Any justice of the Supreme Judicial Court, having held 
his commission as such at least ten consecutive years, and having attained the 
age of seventy years, who shall resign office, shall, during the residue of his 
natural life, receive three-fourths of the salary which was by law payable to 
him at the time of his resignation, to be paid from the treasury of the com- 
monwealth, in the same manner as the salaries of acting justices are paid.’’® 
Excepting these two provisions, there seem to be no laws providing pensions 
for retiring judges throughout the different States. 

In Pennsylvania there is no provision, but rumor says a bill is to be intro- 
duced in the legislature to provide pensions for Common Pleas judges who 
have served thirty years. Some pension law is much needed, but it should not 
provide alone for one setof judges. The justices of the Supreme Court serve 
for one term of twenty-one years and cannot be re-elected‘ and many of them 
after giving up large and lucrative practices at the bar, find themselves, if 
indeed they live through the hardships of their term, at a period of life when 
their labors should be done, forced to enter the arena again. 


1.8. 0U.S., § 714. 3 Supp. to Pub. Stats of Mass. 82- 
2 § 18, Art. 6, Cons. St. N. Y.; R.S. 88, chap. 162, p. 287. 
etc., 638. * 92, Art. 5, Const. Penn., Purd. 34. 
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ConsTITUTIONAL Law: DEPRIVING AN ALLEGED OF HIS LIBERTY 
witout Process or Law: UNCONSTITUTIONAL COMMISSIONS OF 
Lunacy. — The fourteenth amendment to the constitution of the United 
States provides that no State shall deprive any person of ‘life, liberty 
or property without due process of law.’’ Analogous provisions are 
found, it is believed, in the constitutions of most of the States. No 
more interesting or important feature of our American constitutional 
law exists than the proper scope and interpretation of this prohibition. 
The abuses of ex parte commitments to lunatic asylums have been strongly 
drawn to public attention, and we believe that a society has been 
organized in New York for the mere prevention of such abuses. The 
most obvious interpretation of the constitutional provision under con- 
sideration will find in it a prohibition against committing a person to an 
insane asylum without an inquisition into the question of his insanity 
which is in the nature of a public judicial investigation, in which he has 
notice of the proceeding and a right to make defense against the pro- 
posed deprivation of his liberty, either in person or by counsel. The 
subject has lately been brought before the Supreme Court of Minnesota, 
and they have held the statute of that State providing for such commit- 
ments upon an ex parte examination to be unconstitutional as depriving 
the person committed of his liberty, without due process of law.! The 
following is the most important part of the opinion of the court:— 


The commission issues to the examiners, and they are authorized and di- 
rected to ‘‘ examine’ the alleged lunatic. Their examination is not made under 
oath. It may be formal or informal, as they choose, and the person under ex- 
amination may not have the slightest idea that he is the subject of inquiry or 
investigation. The examination may be at any place where the subject can be 
found, or at a place convenient for the examiners. It may be public or private, 
and, judging from the questions found in the form to be answered by the exam- 
iners, it may consist simply in observing the alleged lunatic, and in making in- 
quiries of him or of his acquaintances, or, for that matter, accepting common 
street gossip. To illustrate: In the certificate signed by the physicians who 
made this examination is the answer to a most important question, viz.: ‘* Has 
the patient shown any disposition to injure others??? The answer is: ‘Yes. It 
is reported that she threatens to shoot, carries fire-arms, and did shoot at one 
person passing, not knowing whom.’”’ When this examination, of which the 


1 State v. Billings, 57 N. W. Rep. 794. 
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subject need not be informed, and in which he takes no part, is completed, the 
examiners are required to make a verified written report and recommendation, 
and on this the officer may commit without any other or further act, except 
that he must see the subject, either in or out of court, informing him fully of 
the proceedings, and must also notify the county attorney of what is going on, 
Not until after the examination, report and recommendation, upon which the 
officer may commit, if he so chooses, need there be any notice whatsoever to 
the person charged with being a proper subject for the insane asylum, nor need 
the county attorney be advised of the proceeding. If personal rights are of any 
consequence, and if they need protection at any time, such notice should pre- 
cede the examination, not follow it. But, aside from this serious defect in the 
law, it will be seen that there is no provision which assures to the accused a 
trial at any time, either before or after notice, under the forms of law; no pro- 
vision which guarantees to him a judicial investigation and a determination as 
to his sanity. The officer before whom the inquiry is pending is nowhere re* 
quired to conduct his examination with the least regard to the rights of the 
person charged with being insane — his right to exercise his faculties without 
unwarranted restraint, and to follow any lawful avocation for the support of 
life. Nor is the officer obliged to hear a particle of testimony, although he is 
at liberty so to do. The accused or the county attorney might appear before 
him with an army of volunteer witnesses, but if their testimony was received or 
heard, or if there was the slightest approach to a trial, it would be through the 
grace of the officer, not as a matter of right to the person whose personal 
liberty is jeopardized by the proceeding. 


Constitutional Law: Tne Micnican Jac Cure Act.’’— The leg- 
islature of Michigan recently enacted a curious statute known as the 
‘* Jag Cure Act.’’! It allows a justice, upon the conviction of a dis- 
orderly person, instead of requiring a recognizance for good behavior, 
to accept a recognizance conditioned that the defendant will take the 
cure for the liquor habit in conformity with the rules and regulations of 
some corporation administering the cure. The Supreme Court of Mich- 
igan have held the act unconstitutional,? on the ground that it remits 
the nature and extent of the punishment to the determination of the 
fluctuating rules of a private corporation, and transfers, in a measure, 
the pardoning power of the governor to such body. 


ConstituTiIonaAL Law: Powice ReGuiations: Power To ABOLISH 
Rar_way Grape Crossincs:—In the case of New York &c. R. Co. vy. 
Bristol,* the Supreme Court of the United States have lately decided that 


1 Mich. Laws 1893, $207. 3 151 U. S. 556. 
2 Senate of Happy Home Club v. 
Alpena County, 57 N. W. Rep. 1100. 
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the police power of a State extends to abolishing what is called a railway 
grade crossing, and to assessing a reasonable portion of the expense of 
making the change upon the railway company, and that this does not 
impair the obligation of the contract inhering in the charter of the rail- 
way company within the meaning of the constitution of the United 
States. ‘The soundness of the conclusion is obvious, and the decision 
of the court seems to have been unanimous. The opinion was written 
by Mr. Chief Justice Fuller. 


Corporations: Errect or Fravup on Susscriptions To SHares.— In 
Savage v. Bartlett,’ the Court of Appeals of Maryland recently held 
that where a person is induced to subscribe to shares of stock in a cor- 
poration through the fraud of the corporation, and he is not guilty of 
any laches in discovering the real facts, and he repudiates the contract 
within a reasonable time after making the discovery, and before the 
corporation has made an assignment for the benefit of its creditors, he 
can defend an action by the assignee to enforce the contract of sub- 
scription on the ground of the fraud practiced on him in obtaining it,— 
and this although the creditors of the corporation may have given 
credit to it on the faith of the subscription. The doctrine seems to be 
sound and to be in accordance with the weight of authority. Down to 
the period when the rights of creditors attach by reason of insolvency, 
there is in such a case a right of rescission provided it is exercised with- 
in a reasonable time. But there is no right of rescission after 
insolvency. In the particular case the rescission was demanded within 
a reasonable time and prior to the commission by the corporation of the 
act of insolvency. 


CrmmnaL Procepure: Power or JupGe To Suspenp SENTENCE.— 
We have alluded in this publication to the power assumed by some 
judges, of suspending sentence, under the impression that no such 
power exists, because it is an assumption by the judge of the pardon- 
ing power which belongs to the governor. But in a recent case, the 
Court of Appeals of New York have decided that the power does exist, 
and that it is inherent in every court of record having criminal juris- 
diction.2 Judge O’Brien, who writes the opinion of the court, says: 
‘Without attempting to collate all the authorities on the subject, it is 
sufficient to say that the power to suspend sentence at common law is 


1 98 Atl. Rep. 414. 2 People v. Attridge, 49 Alb. L. J. 198. 
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asserted by writers of acknowledged authority on criminal jurisprudence, 
and by the uniform practice of the courts in numerous adjudged cases,” 
And in support of this statement he cites the authorities in the margin,! 


sy Escarep FELon Resistinc Arrest. — In Tolbert 
y. State,” the Supreme Court of Mississippi holds that where a peniten- 
tiary convict escapes and is pursued, and turns and kills one of his 
pursuers, this is murder, although the convict did not fire the first shot. 
The propriety of the decision is obvious, and the question reasons 
itself out without referring to the opinion. As justly said by the court, 
an escaped convict arrays himself against organized society. It may 
be added that his purpose in arming himself with a loaded weapon 
obviously is to kill any one lawfully attempting his re-arrest in case it 
may be necessary in order to secure his liberty. The malice prepense 
is all there. The occasion for firing the fatal shot is created by the 
unlawful act of the felon, and not by the lawful act of his pursuer ; and 
‘the court justly observes that in such a case the pursuer 1s entitled to 
use his weapon upon slight indication of an attempt on the part of the 
felon to use his. 


ImptieD Powers or Corporations. —The doctrine that a corpora- 
tion has, by implication of law, and without any express grant of power 
in its charter or governing statute, the power to do whatever is reason- 
ably necessary to effectuate the powers expressly granted to it, and 
that a large discretion will be allowed to it in the choice of means, has 
received an apt illustration in a recent decision of the Supreme Court 
of the United States,? where it was held that a corporation created for 
the purpose of dealing in lands, and expressly empowered to erect 
bridges, subdivide and sell the same, and to make any contract essential 
to the transaction of its business, — has the implied power to make a 
contract for the construction of a bridge to render its lands accessible, 
and that it may agree to pay therefor in its bonds, and in the bonds of 
another corporation controlled by the same parties. 


12 Hawk. P.C., Chap. 51, § 8; 1 
Bish. Crim. Proc., ? 1124; 4 Bl. Com., 
Chap. 31; People v. Graves, 31 Hun, 
382; People v. Harrington, 15 Abb. N. 
C. 161; People v. Whipple, 9 Cow. 707, 
715; Carnal v. People, 1 Park. Cr. 262, 
266; Commonwealth v. Dowdican, 115 
Mass. 133, 136; State v. Addy, 43 N. 


J. L. 118; Weaver v. People, 38 Mich. 
296; People v. Reilly, 53 Id. 260; 
Commonwealth v. Maloney, 145 Mass. 
205; Sylvester v. State, 65 N. H. 193. 

2 14 South Rep. 462. 

3 Fort Worth City Co. v. Smith 
Bridge Co., 151 U. S. 294; s.c. 14 Sup. 
Ct. Rep. 339. 
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IntersTaATE Law: Foreicn Corporations —VaLipity oF A GENERAL 
ASSIGNMENT FOR THE Benerit or Creprtors.—In the recent case of 
Vanderpool v. Foreman,! the Court of Appeals of New York have 
decided that the courts of that State will recognize as valid a general 
assignment for the benefit of its creditors, made in the State of New 
York, by an insolvent corporation created under the laws of another 
State but doing business in New York, provided it is authorized to make © 
such an assignment by the laws of the State in which it was organized. 
The court held that the provision of the revised statutes of New York, 
that no corporation shall make any transfer or assignment in contem- 
plation of insolvency, and declaring any such assignment void applied 
only to domestic corporations. This is in line with a remarkable series 
of decisions rendered in the State of New York in which it outruns all 
other States in extending its hospitality to foreign corporations, as 
shown by comments on a decision of the same court in our last issue.? 
Corporations can only migrate into New York from foreign coun- 
tries and from other States in the Union, but the citizens of New 
York can organize themselves into corporations under the laws of 
other States for the sole purpose of doing business in New York, 
and thereby become ‘‘ citizens’’ of such other States within the mean- 
ing of the fictitious interpretation put by the Supreme Court of the 
United States upon that clause of the Federal constitution and judiciary 
act which confers upon the circuit courts of the United States 
jurisdiction founded upon diverse State citizenship; but now they 
can migrate into New York bodily and bring on their backs the 
law of the State of their creation, in opposition to the principle that 
the laws of one State have no extra-territorial force, and in opposition 
to the policy of the State in regard to its own domestic corporations as 
expressed in its statute law. Comparing this decision with previous 
decisions of the same court,* it must be concluded that a number of citi- 
zens in New York can, if they like, become incorporated under the laws 
of New Jersey or West Virginia, for the sole purpose of doing business 
in New York, and that, as such corporation, they can conduct their bus- 
iness in conformity with the law of New Jersey or West Virginia in 
opposition to the statute law of New York, —at least, they can make 
assignments in contemplation of insolvency forbidden by the domestic 
law. The corporation whose act has invoked this last decision was the 
North River Lumber Company, a corporation formed under the laws of 


1 49 Alb. L. J. 158. 128 N. Y. 205; s. c, 28 N. E. Rep. 645. 
2 28 Am. Law Rev. 307. See also Merrick v. Van Santvoord, 
3 Notably with Demarest v. Flack, 34 N. Y. 208. 
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New Jersey to transact its business in the city of New York. We add 
that it is probably composed of citizens of New York, just as many 
other ‘‘ foreign corporations ’’ in New York are composed of domestic 
citizens. The statute law of New York provides other methods of deal- 
ing with corporations when they become insolvent, and having precluded 
them from making assignments in that event, — which assignments, as 
all experience shows, are made to agents, creditors or dummies of the 
managers of the corporations and are almost always in fraud of other 
creditors, — we do not believe that it is a sound conclusion that corpo- 
rations which migrate bodily into the State from other States, especially 
which are formed by citizens of the State under the laws of other States 
for the mere purpose of eluding the domestic law, ought to be allowed 
so to deal with their property in the event of their insolvency in opposi- 
tion to the provisions of the domestic law. 


Mcnticrpat Corporations: LiaBiLity FoR NEGLIGENCE WHEN EnGac- 
ING IN Busrygess As A Private Corporation.— There is a mass of judi- 
cial authority, well known to the profession, which, in respect of the 
liability of municipal corporations for negligence, takes a distinction 
between the case where the corporation exercises merely governmental 
power, or a strictly public trust, and the case where it engages in some 
employment for the incidental profit of its citizens. The distinction is 
a very refined and shadowy one; and with the advance of State and 
municipal socialism we may expect to see municipal corporations engag- 
ing more and more in what are called private employments, and acting 
more and more in the character of private corporations under this 
theory. The well known doctrine is that when they act as a private 
corporation they become liabie for the consequences of their acts, just 
as merely private corporations do. An illustration of the doctrine is 
furnished by an admiralty case decided in the District Court of the 
United States at Philadelphia,! where it was held that a city which, pur- 
suant to its charter powers, engages in the business of towing vessels 


for profit, is liable for damages resulting from collision caused by the 
fault of its tug.* 


1 Giovanni v. Philadelphia, 59 Fed. c. 6 Atl. Rep. 586; and referred to the 
Rep. 303. case of City Council v. Hudson, 88 
2 The court cited in favor of this Ga. 599; s. c. 15 8. E. Rep. 678, as pre- 
conclusion the following cases: Pitts- senting an admirable illustration of 
burgh v. Grier, 22 Pa. St. 54; Kiebele the rule under consideration, and as 
v. Philadelphia, 105 Pa. St. 41; Boyd fully covering the case in hand 
v. Insurance Patrol, 113 Pa. St. 269; s. 
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Parment: Payinc nis To THE STATE BY FRAUDULENT 
Drart.— Recently a case was decided by the Court of Appeals of New 
York,' where the cashier of a national bank was also a tax collector and 
in his character of tax collector, was indebted to the State. To pay 
this debt he drew a draft on the bank of which he was cashier, without 
funds there, and the draft was paid. The bank brought an action 
against the State to compel the refunding of the money, and it was 
held that the action would not lie if the officers of the State receiving 
the money had no knowledge of the fraudulent character of the draft. 


1 Goshen Nat. Bank v. State, 36 N. E. Rep. 316. 
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CORRESPONDENCE. 


HOW SOME LAW BOOKS ARE WRITTEN. 


To the Editors of the American Law Review: 


While you are engaged in showing how some law books are written, and 
particularly in reference to the works of “ X,’’ whose book on Sales you 
reviewed some time ago, let me call your attention to a sample page of “* X” 
on Sales as compared with Bennett’s Benjamin. 

Bennett, ed. 1892, p. 329, cites 26 American cases on ‘ subsequent appro- 
priation.” “ X,’’ p. 133, § 89, after gathering a few English cases from Ben- 
jamin’s text, proceeds to cite the American cases. He also cites 26, and by 
some curious chance they are the identical 26, almost in the identical order. 

Turning over the page, Bennett cites two cases to a given proposition. 
*““X” cites the same two in the same order. Bennett misspelled a name in one 
of these cases. “ X ’’ misspells it also. 

A few lines further down B. cites 4 cases to a given point. ‘* X”’ cites the 
same 4, Here again B misspelled a name and “ X”’ repeats it. 

A few lines further B. cites 9 cases. ‘ X’’ cites the same 9 and again copies 
B.’s misspelling. 

A few lines further B cites 3 cases, misspelling one name. ‘“ X ’’ cites the 
same 3, misspells the same name; also introduces a new error in spelling. 

A little further down B. cites 8 cases. ‘‘ X”’ cites the same 8, though he 
introduces a few variations in spelling. 

On the same page still, B. cites 3 casesand misspells one; X. cites the same 3; 
misspells the same one and also misspells another. 

In the next clause — but why go on? See for yourself, if you have any 
interest. 

This is only a sample of what may be found on many other pages which I 
have had occasion to examine. They may be mere coincidences, but men have 
been convicted of theft on fewer. I have understood that there were a few 
such coincidences in “ X’s’? work on Equity Jurisprudence, recently pub- 
lished, since which, he has found time to put the whole law of Municipal Cor- 
porations into one volume. Yours very truly, 


Pro BONO PUBLICO, 
Micu., April 17, 1894. 
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BOOK REVIEWS. 


MASSACHUSETTS STATUTORY CITATIONS.—A Table of the Statutes cited, expounded, 
and construed by the Supreme Judicial Court of Massachusetts. From Quincy to 159 
Massachusetts Reports inclusive. By CHARLES N. Harris, of the Suffolk Bar. Boston: 
Little, Brown, and Company. 1894. Royal 8vo. pp. vili and 504. Law sheep, $6.00 net. 
This work shows every reference by the Supreme Court of Massachusetts 

(from the earliest reports to the current volume) to the various sections of: 1. 

The Constitution of the United States; 2. The Constitution of Massachusetts; 

8. The English Statutes, from Code of Henry I. to 51st Victoria; 4. The 

Statutes of the United States, from 1789 to 1893; 5. The Revised Statutes of 

the United States; 6. Colonial Laws and Ordinances of Massachusetts, 1628 to 

1686; 7. Provincial Statutes, 1686 to 1780; 8. Statutes of the Commonwealth, 

1780 to 1893; 9. The Revised Statutes of 1836; 10. The General Statutes of 

1860; 11. The Public Statutes of 1882. 

This work is admirably arranged and printed. It will be an indispensable 
book for the Massachusetts lawyer, and will be found a very useful one in 
other States. The references to decisions by the courts of Massachusetts upon 
the statutes of that State will often help in the interpretation of similar statutes 
in other States; but the references to decisions bearing upon the constitution 


. and the statutes of the United States are of use everywhere, and in all the 
courts of the country, both Federal and State. 

The work bears the stamp of care, accuracy and completeness and we doubt 
not that it will in these respects as well as in all other ways stand the test of 
use. 


STATE LIBRARY BULLETIN, LEGISLATION No. 4.—January, 1894. Comparative Summary and 
Index of State Legislation in 1893. Albany: University of the State of New York. 1894. 
Price, 20 cents. Received from Melvil Dewey, Esq., Secretary. 

This is a very convenient and useful index to State legislation for 1893. It is 
issued by the University of the State of New York. ‘‘ The object of the Uni- 
versity as defined by law is to encourage and promote education in advance of 
the common elementary branches. Its field includes not only the work of acad- 
- emies, colleges, universities, professional and technical schools but also 
educational work connected with libraries, museums, university extension 
courses and similar agencies. The University is a supervisory and administra- 
tive, not a teaching institution. It is a State department and at the same time a 
federation of more than 500 institutions of higher and secondary education.” 

One of the administrative departments of the University is State library, 
“including State law, medical, and education libraries, public libraries and 
duplicate departments, Library school, traveling, extension, home and capitol 
libraries, reading courses, annotated lists and other bibliographic publications, 
lending books to students and all other library interests intrusted to the 
Tregents.”’ 


VOL. XXVIII. 30 
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The mode of preparing this bulletin is described in the preface. ‘A classi. 
fied comparative summary of legislation with a subject index is made on cards 
by the legislative assistant, Mr. J. L. Harrison, as fast as proofs of advance 
copies of the session laws can be secured. This is necessary to enable the 
State library to answer promptly frequent inquiries as to legislation in other 
States. 

‘‘ The library prints this index at the beginning of each year in order that leg- 
islators and other State officers may know at a glance what of special value in 
the subject under consideration in the publications of other States is available 
in our State library without the labor of going there to consult the MS. index, 
This not only saves much time but should contribute materially to advancing 
the standards of legislation, as promoters and opponents of each measure can 
with a minimum of labor utilize the experience of other States which have 
recently been working over the same or similar problems.’’ The legislation of 
the year is arranged under the following subjects, each of which is divided into 
subordinate topics: — 

Public Morals, Education, Political Regulations, Labor, Capital, Finance, 
Property, Estates, Administration of Justice, State and Local Government, 
Military, Charities, Penal and Reformatory, Insurance, Transportation, Com- 
munication, Domestic Trade, Public Health, Public Safety, Arts and Industries, 
Mines and Mining, Agriculture, Game. 


The summary of legislation contains 2,806 topics. The index, which seems 
to be complete, refers to these topics of the summary by numbers. 


The State of New York does a great service to the whole country. in pre- 
paring such bulletins. 


CASES ON CONSTITUTIONAL Law.— With notes. PartOne. By JAMES BRADLEY THAYER, 
LL.D., Weld Professor of Law at Harvard University. Cambridge: Charles W. Sever. 
1894. Parts I and Il, comprising one Vol., pp. 944, XI, IX. Price, each part, $3 net. 


When we read Professor Thayer’s exceedingly valuable paper, noticed in the 
Review for January of this year, on the Origin and Scope of the American 
Doctrine of Constitutional Law, we had the hope, which is now gratified, that we 
should have further contributions from him to the general literature of the 
subject of Constitutional Law. We now have parts I and II of his cases on this 
subject, which are to be followed, as we understand, by part III in September 
next, and part IV in December of this year. The whole collection will make 
two volumes, of which the two parts now published make the first volume. 
There are now numerous collections of cases good, bad and indifferent, on 
other subjects. The profession in general cares very little for them even when 
they are good. The practicing lawyers say a collection of cases is all well 
enough for students of the law, but a collection made for students in the usual 
manner of such collections is of no use to those who use law books to find out 
what the law is. As arule we believe this opinion is true. We think this col- 
lection of Professor Thayer will prove an exception to the rule; first because of 
the subject, and second because of the exceptional acquaintance with the sub- 
ject which the compiler has, and of his exceptional ability to select and arrange 
the cases so as to develop the subject both logically and historically. This he 
has done in the volume before us, so far as we are able to judge. 
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The following is the Table of Subjects: — 


Chapter I. CONSTITUTIONS OF GOVERNMENT — THE THREE DEPARTMENTS — 
THE OFFICE OF THE JUDICIARY. 
Section I. Preliminary. 
Section II. Written Constitutions in the United States. 


Chapter II. MakING AND CHANGING WRITTEN CONSTITUTIONS, 
1. Cénstitution of the United States. 
2. State Constitutions. 


Chapter III. THe JURISDICTION OF THE UNITED StTaTEs, 
APPENDIX TO PART ONE. 

1. Text of the Constitution of Massachusetts (1779-1780). 

2, Articles of Confederation (1778-1781). 

3. Constitution of the United States (1787-1789) and its Amendments. 

4, Passages from all State Constitutions (other than Massachusetts) preced- 
ing that of the United States. 

5. Passages from the Colonial Charters of Connecticut (1662) and Rhode 
Island (1663). 

6. Passages from the Constitution of Colorado (1876). 

7. Passages from the Constitution of Colombia. 


Part II. Chapter IV. Citizenship— Fundamental Civil and Political 
Rights — The Later Amendments to the Constitution of the United States. 


Part II. Chapter V. Unclassified Legislative Power—The So-called Police 
Power. 


Professor Thayer does not confine his selections wholly to decisions of the 
courts. Thus in the first chapter there are quotations from Holland’s Element- 
ary Jurisprudence, Aristotle’s Politics, Montesquien’s L’Esprit des Lois, 
Rousseau’s Du Contrat Social., Blackstone’s Commentaries, Dicey’s Law of the 
Constitution, Coxe’s Judicial Power and Constitutional Legislation, Stubb’s Con- 
stitutional History of England, Sir Henry Vane’s Healing Question, Harring- 
ton’s Oceana,.Locke on Government and Passages from the Federalist. 

The earliest case given is Cavendish in re,! translated from the reporters’ 
French. Following this are the Case of Monopolies, decided in the King’s 
Bench in 1603, the Case of Ship-Money (1637), an abstract of which the editor 
quotes from Hallam. There are numerous notes, some of which are by the 
editor and are full of learning, and others are quoted from well-known authors 
and jurists. The cases include the very latest decisions of the Supreme Court 
of the United States and of other courts on constitutional questions. 

Professor Thayer in his preface to Part I, says: ‘‘ This collection is made 
primarily for the use of my own classes at the Harvard Law School. I hope 
that it may also prove useful elsewhere; indeed, the present fragment of the 
collection is now printed in advance of the rest, in order to meet the immedi- 
ate requirements of my friend Professor Blewett Lee of the Law Department 
of the Northwestern University at Chicago.”’ 

We wish to say most emphatically that this collection of cases is not only 


I Anderson, 152 (1587). 
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most admirably adapted to teaching constitutional law in the law schools of 
the country, but also that for teaching this subject to advanced college classes, 
there is no book to be compared to this. It is not out of place here to remark 
that in our judgment constitutional law should be a required study in every 
college. . 


La REPUBLIQUE AMERICAINE, Etats-Unis; Institutions de l’Union-Institutions d’Etat — 
Régime Municipal — Systeme judiciaire— Condition Sociale des Indiens, avec ung carte de 
la Formation Politique et territoriale des Etats-Unis. Par AUGUSTE CARTIER. Four 
vols, gr. in 8°. Paris: Librairie Guillaumin et Cie, rue Richelieu, 14. 1890, 

In 1835, the famous Alexis de Tocqueville wrote his De la Démocratie en 
Amérique, a good book of which the reputation was as sudden and as extensive 
in English-speaking countries as in France and in that large part of Europe 
which receives its opinion from France. The spirit and general mode, in which 
Monsieur de Tocqueville treated his subject, constituted, at that time, the be- 
ginning of a new era in the scientific study of politics. The value of the work 
was less in the conclusions than in the mode of arriving at them. For the first 
time the influence of democracy was treated as a reality in nature, and no mere 
mathematical or metaphysical abstraction, manifesting itself by innumerable 
properties and not by one only. De Tocqueville endeavored to ascertain and 
discriminate the various properties and tendencies of democracy. 

The gradual development of equality of conditions, wrote De Tocqueville, is a 
providential fact and possesses all the characteristics of a divine decree; it is 
universal, it is durable, it constantly eludes all human interference, and, at all 
events, all men contribute to its progress. 

However, as Mr. James Bryce justly remarks in his American Commonwealth, 
this admirable master of style has not so much given us a description of the 
American country and people as a treatise, full of fine observation and elevated 
thinking, upon democracy; he has rather given us a treatise whose conclusions 
are illustrated from America, but are founded not so much on an analysis of 
American phenomena, as on general and somewhat speculative views of de- 
mocracy which the circumstances of France had suggested. 

About the same time Michel Chevalier published his well-known Lettres sur 
V Amérique du Nord, another good, book, which relates the great French econo- 
mist’s impressions during a trip in the United States from 1833 to 1835, as well 
as the practical lessons that the French people may draw from New America. 

But both books were written more than half a century ago and applied to a 
population of fifteen millions. 

Those who have visited America can realize the wonderful progress made in 
the lapse of a few years and the changes that must have occurred in a country 
of which the population certainly now amounts to sixty-five millions. 

Therefore, the work of M. Cartier appears, for the French public and the 
French-speaking countries, at the proper time. 

Differing on this point from Mr. Bryce, the author has given an historical 
sketch of the thirteen English colonies of which the Union was originally com- 
posed, going as far back as the London and Plymouth companies. In fact, this 
subject occupies the whole first volume, along with a careful description of the 
War of Independence. 

The second volume teaches us the work of the Convention, as well as the 
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United States Constitution and its origin; the nature of the Federal govern- 
ment; presidential powers and duties; the Senate as an executive and a judicial 
pody, its working and influence; House of Representatives; the amendment of 
the Constitution, its interpretation, its development by usage, and the final 
results. 

A special chapter has been devoted to the different races in the United States, 

Differing again from Mr. Bryce, M. Cartier carefully describes the District 
of Columbia, and its special political and legal position, and he also consecrates 
200 pages to the Public Lands. 

The third volume deals with the army, the navy and the militia; with the 
State and local governments, with religion and religious questions, and with 
public education. 

The fourth volume accurately deals with the Federal courts and the State 
judiciary and ends with 396 pages devoted to the Indian tribes. This work of 
the late M. Cartier —for the author died last year —is well written, the tech- 
nical part is well worked out, and any American reader may draw out of it 
great benefit and intellectual pleasure. 


EMILE STOCQUART. 
BRUSSELS. 


Woop ON RAILROADS, MINOR’S EDITION — A TREATISE ON THE LAW OF RAILROADS. By 
H. G. Wood, author of “ The Law of Limitations,” “‘ Nuisances,” etc. Second edition. 
By H. D. Minor, of the Memphis Bar. In three volumes. Boston: Boston Book Co. 
1894. 


When the first edition of this work appeared, in 1885, we noticed it briefly 


in the following language :— 

“Mr. Wood is the most prolific writer of legal treatises now living. He isa 
very industrious collector of authority from its original sources, the books of 
reports. We have never seen any suggestion in the pages of any of his works 
of his making undue use of the writings of other authors. He goes to the 
original sources and constructs his own book according to his own plan; and 
whatever may be said of his plan from the point of view of a technical book- 
maker, it is certain that his books have proved very useful to the bench and 
bar. They are quoted quite as frequently as any other modern treatises upon 
the subjects to which they relate. In these three volumes Mr. Wood has 
gathered and cited about twelve thousand cases. He has treated the subject of 
railways in greater detail than any preceding author has been able to do; and 
the lawyers and judges want books which treat subjects in detail. The ques- 
tions which have come before the judicial courts, growing out of the organi- 
zation of railway corporations and the construction and management of railways, 
since the intervention of that marvelous mode of intercommunication, have 
been so numerous that they cannot be treated, in proper detail, in a smaller com- 
pass than three volumes. Indeed having reference to the mere number of 
adjudications which sometimes perplexes a legal author, we doubt whether the 
law in any of its departments is so well settled that any writer, however great 
his capacity, can state the doctrine of more than four thousand cases fairly and 
clearly in a single law volume. These volumes are well printed, and Mr. Soule 
ought to make something out of them.’’! 


119 Am. Law Rev. 44. 
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The editor of the present edition submits it to the profession with the follow. 
ing preface :— 

“In preparing this edition the effort has been made to preserve as far ag 

practicable the arrangement used in the original edition. All of the chapter 
headings, with a single exception, and most of the section headings have been 
retained; they were sufficiently comprehensive to allow the addition of most of 
the new matter. One new chapter, treating of the subject of railroads in streets 
and highways, and a considerable number of new sections in the old chapters, 
have been added. I have endeavored to bring the work down to date in every 
respect; to this end a very large number of the more recent cases have been 
examined and cited, and the most important of them reviewed. I do not pre- 
tend to have cited all of the cases concerning railroad law which have been 
decided since the issuance of the first edition. One who will take the pains to 
observe the enormous number of such cases which appear in the annual digests 
can easily see that to have added all the cases would have been a stupendous 
task, and would have rendered the book cumbersome and less useful. But I 
have endeavored to refer to all the important cases, and have used particular 
pains, in citing a number of cases to a single proposition, to select those, the 
opinions in which contain a review of the local authorities. By thus citing the 
leading cases from each jurisdiction a great deal of space is saved, while the 
practical value of the book is not injuriously affected. About three hundred 
pages have been added to the entire work; but this by no means represents the 
actual new matter added, since much contained in the old edition has been taken 
out. Great care has been used, however, that nothing of any value should be 
taken out; the matter removed was principally long extracts from judicial 
opinions, statements of cases which have since been overruled, etc. In a num- 
ber of instances I have been compelled to differ from the author as to the law 
in certain connections. In such cases I have been careful to indicate upon 
whom the responsibility for any statement rests.”’ 

In order to get a clearer idea of the value of the work as thus revised, it is 
necessary to publish a brief list of the chapters. Theyareasfollows: 1. What 
are Railroads, How Created. 2. Capital Stock — What is — Subscriptions to. 
8. Stockholders. 4. Capital Stock—Forfeitures of Shares in. 5. Preferred 
Stock,etc. 6. Transferof Shares. 7. Municipal Subscriptions. 8. Corporate 
Meetings and Directors. 9. Officers and Agents. 10. Corporate Powers. 11. 
Acquisition of Right of Way. 12. What Acts are Legalized by Legislative 
Grant. 13. Railroads in Streets and Highways. 14. Eminent Domain. 15, 
Location and Construction. 16. Mechanic’s Lien. 17. Railwaysas Carriers of 
Passengers. 18. Negligence. 19. Injuries by Fire. 20. Torts, Liability of 
Corporation for. 21. Tickets — Expulsion of Passengers. 22. Sleeping and 
Parlor Cars. 23. Liability of Employes. 24. Fellow-Servants. 25. Baggage. 
26. Injuries Resulting in Death. 27. Injuries to Live Stock. 28. Carriers 
of Things. 29. Mortgages, Bonds, etc. 30. Receivers. 31. Consolidation, 
Leases. 82. Legislative Control. 83. Forfeiture of Charter. 

It will be perceived, from the above list, that no less than ten of the thirty- 
three chapters relate to general corporation law, and not specially to the law of 
railroads. These are chapters 2, 3, 4, 5, 6, 8,9, 10, 20 and 33. If these chap- 
ters had been omitted, there would have been room to collect and expound much 

more fully the cases, applicable to the remaining chapters, which have been 
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decided since the publication of the original edition; and the task of adding 
the “‘enormous number of such cases which appear in the annual digests ”’ 
would not have been so “ stupendous,’ and would not “‘ have rendered the book 
cumbersome and less useful.’’ It would not have been more cumbersome, and 
it would have been more useful. It falls far short of being a complete treatise 
on those topics of general corporation law embraced in the ten chapters above 
indicated; and one who wishes to inform himself of the actual state of the law 
on those topics must needs go to other works for his information, if indeed he 
can get such information in any other works now existing. Our present judg- 
ment of the work is that the plan is radically defective in so far as it embraces 
those ten chapters which relate to general corporation law, and which have no 
special reference to railway law. Our judgment is, that a treatise on rail- 
way law should confine itself to those applications of the law which are 
peculiar to the building and the operating of railroads. In respect of the 
organization, the government, and the internal management of railway cor- 
porations, of rights therein, and the redress of injuries to those rights, 
there is very little difference between railway and other corporations; but 
in respect of those matters which are peculiar to railwey companies, they are 
altogether too numerous and too complicated to be treated in twenty-three chap- 
ters, or even in three volumes of the size of these. Take, for example, the sub- 
ject of eminent domain, to which but one chapter of this work is devoted. It 
is true that it is a long chapter. It embraces two hundred and eighty-two 
pages. But then the American law of eminent domain has been developed al- 
most entirely in respect of railroad building. In its application to railroad 
building, there are probably more than six thousand adjudged cases in the 
American judicial reports. Outside of the subject of railroad building, all that 
there is could probably be stated in a single volume. There are two distinct 
works on the subject by reputable authors. The slightest acquaintance with 
the subject will show that it can only be partially treated by a writer, no matter 
how competent, in the space of two hundred and eighty-two pages. Take again 
the subject of receivers. This subject has grown into vast proportions, and the 
business of operating railroads by receivers has come to be a large part of the 
industry of the Federal circuit courts. In this work an attempt has been made 
to treat it in a single chapter. This chapter consists of but thirty-two pages. 
In the forthcoming work on the Law of Corporations by Judge Thompson, there 
are nineteen chapters devoted to the subject of receivers of corporations, and 
probably nine-tenths of the matter included in these chapters relates to the re- 
ceivers of railroads. A full and comprehensive treatment of the law of receiv- 
ers, in its application to railroads alone, would make a volume of fair size. 
These observations are made for the purpose of giving point to what we regard 
as aradical defect in the plan of this work, —a defect which did not strike us 
when we wrote the foregoing brief notice of the first edition. That defect con- 
sists in occupying ten chapters with matters relating to general corporation law, 
and thereby crowding out that amount of matter relating specially to railway 
law, which otherwise might have been included. 

With regard to the manner in which the editor of the present edition has 
done his work, we are not prepared to speak, for want of time to make a com- 
parison between the present and the former editions. He has, however, added 
sufficient matter to increase the size of the work by about three hundred pages; 
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so that the present work consists of 2,376 pages, all told. An examination of 
the table of cases shows that something in excess of fifteen thousand cases are 
cited, — making an addition of three thousand cases since the first edition, 
Since the first edition of this work, probably about ten thousand cases have 
been decided, applicable to questions of railway law as distinguished from 
questions of general corporation law. This would indicate that the twenty. 
three chapters of this work specially applicable to railway law have been en- 
riched by the citation of about one-fifth of the applicatory cases which have 
been decided since the publication of the original edition. 

In turning over these pages, we regret not to be able to discover anything 
distinguishing the work of the present editor from the work of the lamented 
author. Presumably the editor has added matter to the text as well as to the 
notes; but we see no brackets, such as are usually resorted to by editors of law 
books to distinguish their own work from the work of the original author, 
This, on sentimental grounds, at least, is to be regretted. If we remember 
rightly, there are, in the work of that very able but sensitive legal author, Dr, 
Joel Prentiss Bishop, called the First Book of the Law, some very appropriate 
observations upon the duty of an editor of the work of a deceased author, in 
this respect. As this work is reproduced, it bears exactly the same general 
appearance which it would have borne if the lamented author had lived to pre- 
pare the second edition himself. No one can quote any passage in the present 
edition, with any confidence, on the authority of the author, without looking 
first to see whether the passage is in the first edition. As the author had ac- 
quired a very substantial reputation among his professional brethren for judicial 
impartiality, and as his views of railway law had not received any bias from the 
fact of his having filled the special office of a railroad attorney, this circum- 
stance is the more to be regretted. 

We have, then, in these three volumes, a work of nearly twenty-four hundred 
pages, all told, well printed and presented in the ordinary way in which Ameri- 
can law books are gotten up; citing over fifteen thousand adjudged cases; deal- 
ing principally with a subject which is entirely the growth of the last fifty years, 
but not treating that subject exhaustively, because nearly one-third of its space 
is devoted to general corporation law. This defect of classification may not 
be regarded by all the lawyers as a defect, and if it is, it is-a defect which 
probably exists in the other works on the subject of railways. Unquestionably, 
it is the best work on railway law that we have. -The work of Redfield, though 
ably written, is out of date; that of Rorer never was equal to this, because its 
author was not as able a man as was the author of this; and that of Pierce, 
though ably written, was presented in a single volume, and could do no more 
than deal in outline with the great questions which have been so often fought | 
over in the courts, and which present such a ! RR, exuberant and inter- 
tangled mass of case law. 


BEHRING SEA TRIBUNAL OF ARBITRATION.— Opinions of Mr. Justice Harlan at the Con- 
ference in Paris of the Behring Sea Tribunal of Arbitration. Washington, D.C. Gov- 
ernment Printing Office. 1893. 

This volume contains the opinions of Mr. Justice Harlan delivered on several 
occasions during the sitting of the Tribunal of Arbitration. They are grouped 
according to the subjects into two parts as follows: Part I. The jurisdiction of 


' 
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the Tribunal of Arbitration. 1. Remarks in support of motion that tribunal first 
determine its competency or powers under the treaty in respect to certain mat- 
ters. 2. Upon the question of the competency of the tribunal to prescribe 
regulations covering the waters of the North Pacific Ocean and which would 
prohibit pelagic sealing entirely. 

Part II. The merits of the various questions submitted to the tribunal for 
determination. I. General statement of the facts out of which the present con- 
troversy between the two nations arose, and the history of the negotiations 
resulting in the treaty of February 29, 1892. 2. Jurisdiction and rights 
asserted and exercised by Russia in Behring Sea, and in respect to the seal fish- 
eries in that sea, prior to the cession of 1867 of Alaska to the United States. 
Effect of the treaty concluded in 1825 between Russia and Great Britain. The 
rights that passed to the United States by the Treaty of Cession of 1867. 3. 
The right of property asserted by the United States in the Pribilof herd of 
seals, and its right, whether as owner of the herd, or simply as owner of the 
fur seal industry on the Pribilof islands to protect the seals against pelagic 
sealing. 4. Concurrent regulations. 

These opinions dealing with great questions of international law on a great 
occasion, are worthy of the subject and the occasion. It is hardly possible to 
say more. They form together a very important and interesting collection. As 
we have read them over we have been struck with their great force, cogency 
and judicial fairness. 


The country may well take pride in its members of this great tribunal, and in 
its advocates as well.! 


BEsT ON EVIDENCE.—The Principles of the Law of Evidence. By W. M. BEST, A. M., 
LL.B. Eighth (International Copyright) edition; by J. M. Lely, for England, and 
Charles F. Chamberlayne, for the United States and Canada. London: Sweet & Max- 
well. Boston: The Boston Book Co. 1893. 


In this new edition of one of our most deserving text-books, the publish- 
ers have given us a page handsomer than almost any we have seen. The 
edition is worthy of its international character. It has now been equipped 
with recent decisions in such a way as to bring it once more into fair com- 
petition with Greenleaf’s 15th edition for the favor of the practitioner. On the 
leading topics (not on a number of minor topics) this edition of Chamberlayne’s 
Best is more useful to the practitioner, as we have found, in that the editor 
seems to have been more successful in collecting the cases of the last ten 
years; the earlier cases, of course, are represented fully in Greenleaf and only 
scantily in Chamberlayne. Moreover, the general statements in the latter as to 
the prevailing distinctions under the different heads can more often be accepted 
as representing accurately the prevailing tendency, even where full authorities 
are not cited. It is curious, however, that when one compares, case for case, 
the citations under a given head (e. g., Dying Declarations; but half a dozen 
others might be mentioned) ,in the three leading books, Chase’s, Stephen, Cham- 
berlayne’s Best, and Croswell’s Greenleaf (we do not here include Wharton, 
because his citations in any but the simplest topics are so often erroneous, to the 
extent of sometimes seventy-five per cent of cases cited), in making such a com- 


1 The publications of the government cases, from Mesers. Lowdermilk & Co., Law 
printing office can be obtained, in many Publishers, Washington, D. C. 
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parison, we almost seem to find three distinct bodies of precedents. If every 
citation in Greenleaf is written down, by States, then every citation in Stephen 
and in Best, the duplicates will usually be in the minority and the triplicates only 
a small percentage of all. It is rather singular that each editor can build upa 
text, which shall be put forth to represent the law on a foundation which does 
not substantially coincide with that of any other editor. 

What we like Mr. Best’s text for is his readiness to give prominence to legal 
principle and his unwillingness to sacrifice this to a mere enumeration of pre- 
cedents, This detailed application of the principles is fully provided for in 
the American notes. Of course the result has been a patchwork effect, for the 
notes are in appendices to each chapter, and do not fit the order of thought in 
the text. Perhaps some day a book on evidence will come which can be 
annotated without being patched. 


BALLARDS’ ANNUAL ON THE LAW OF REAL PROPERTY, 1893.— Being a complete compen- 
dium of Real Estate Law, embracing: All current case law, carefully selected, thor- 
oughly annotated and accurately epitomized: comparative statutory construction of the 
laws of the several States; and exhaustive treatises upon the most important branches 
ofthe law of real property. Edited by TILGHMAN E. BALLARD, EMERSON E. BALLARD, 
authors of “ Ballards’ Real Estate Statutes of Indiana,” “ Ballards’ Real Estate Statutes 
of Kentucky,” “‘The Ohio Law of Real Property,’ and editors with Mr. Thronton, of 
“Thornton & Ballards’ Annotated Indian Practice Code.” Vol.2. 1893. Crawfords- 
ville, Ind. The Ballard Publishing Co. 8vo. pp. 16 and 85l. 


When the first volume of this series appeared we commended it in the 
Rerview.! The volume for the year 1893 is in the same form and upon the 
same general plan. We notice that the number of cases reported in full 
is much less than in the previous volume, there being about forty of such 
cases now in place of a hundred before. The authors doubtless found the new 
material so great that there was no room in a single volume for more complete 
cases. We notice some improvements in the synopsis of contents and in the 
arrangement of the present volume. 

It is a work of much importance to those of the profession who are especially 
interested in real property law, and desire to have at hand the means of readily 


finding the latest law upon the numerous topics embraced under this general 
subject. 


THE UNIVERSITY LAW REVIEW.—A Journal of Actual Law, and its Relations to Science 
and Public Welfare. Conducted at the University of the City of New York, under the 
Editorial Supervision of AUSTIN ABBOTT, Dean of the Law School. Published Monthly, 
nine months in the year. FREDERICK M. CROSSETT, Manager, 1122 Broadway, New 
York, N. Y. 

This is a new venture in the already overcrowded but poorly cultivated field 
of legal journalism. But it is a new venture by an old lawyer and author, by 
perhaps the most prolific reporter, digester, compiler and writer upon the law 
that our country has ever produced. It is a magazine of large quarto size, well 
printed on paper of a superior grade, and the numbers which we have received 
are filled with matter which seems for the most part to have been thrown off 
from the teeming brain of Professor Abbott. This publication also differs from 


1 Vol. 26, p. 799. 
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ry several law magazines which are published at the universities, in that it is not 
n merely the production of law students. It is not marked by a long list of 
ly «assistant editors,’’ displaying the names of ambitious law students who are 
a fond of seeing their names in print. Not that we object to experiments in legal 
28 journalism on the part of the students of the law schools. Far from it. There 
is perhaps no better field for the exercise of their faculties in the line of their 
al profession, except the actual forum. 
e- The influence of the universities upon the study of the law is already begin- 
in ning to be felt, and in time it will be felt, in the matter of shaping the law and 
16 giving ita definite tendency in lines where it is now unsettled and doubtful. The 
in American universities will probably never arrogate to themselves the extrava- 
De gant claim which the universities of Europe have made, and which was con- 
ceded to them especially in earlier periods, of teaching a law different from 
that which actually administered in the courts of justice; and we shall probably 
never see the spectacle, which is still understood to be exhibited occasionally 
“ in Europe, of a question of law being referred by a government to the decision 
he of universities. The universities will fulfill the very best office by teaching law 
e8 on the lines marked out by Professor Abbott in his introductory editorial to this 
ms publication, that is, by teaching actual law —the law in force to-day, the law 
po now applicable to transactions and now controlling procedure—in other 
is- - words, the law which is administered by the courts. And the universities have 
. a higher function in the teaching of the law than this. The courts are often in 
he conflict with each other and are sometimes plainly wrong. It is the duty of 
he the universities to take positions on all large questions where the courts are in 
mT conflict, and, while teaching what the courts actually decide, not to concede to 
ch their conclusions divine sanctity where they are plainly in the wrong; and an 
w . university law review ought to proceed upon the same plane. 
3 GENERAL DIGEST OF THE UNITED STATES, ANNUAL VOLUME VIII. — General Digest of 
he the Decisions of the Principal Courts in the United States, England and Canada. Refers 
to all Reports, Official and Unofficial, First Published During the Year Ending Septem- 
lly ber, 1893, Including the L. R. A., the I. S. Com., and the U. S. Sup. Court Reports, L. Ed. 
ly Anntal, being Volume VIII. of the Series. Prepared and published by the Lawyers’ 
‘al Co-operative Publishing Company, Rochester, N. Y. 1893. 
This volume contains altogether nearly twenty-six hundred closely set pages. 
It seems to have all the points of a good digest, including a table of cases criti- 
cized, which is always a feature of value. It is no doubt generally known to the 
a profession that the West Publishing Company, of St. Paul, who are also the 
ly, publishers of an annual digest and who are consequently the business rivals of 
ow “the Co-ops,” endeavored last year to tie up, by an injunction, the sale of 
volume VII of the ‘‘ General Digest,”’ on the most sweeping claims of infringe- 
ld ment of copyright, alleging that it was made up, for the most part, of the head- 
by notes of their American Series of Reporters. They made such a preliminary 
LW showing as to induce a Federal judge to enjoin “‘ the Co-ops” from making any 
ell new sales of that volume while the question was under investigation, though he 
ed declined to restrain them from sending the numbers out to their existing cus- 
off tomers. After a protracted litigation, with voluminous testimony, a referee 


reported that about three hundred paragraphs showed signs of plagiarism. As 
the number of paragraphs in the volume was about thirty-nine thousand, so 
small a number of paragraphs showing a resemblance could hardly be ascribed 
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to a purpose on the part of any one to appropriate the intellectual work of an- 
other. It is unnecessary to suggest to any one acquainted with such work that 
it is practically impossible for two persons to digest propositions from the same 
cases without, in many cases, drawing up paragraphs which will exhibit a close 
resemblance or a substantial identity. We regard it as creditable to the integ. 
rity and honesty of this work that out of so great a number of paragraphs only 
three hundred were found objectionable. These were promptly eliminated by 
the publishers, and the sales of their work proceeded, with no other result ex- 
cept the cost and annoyance of a very vexatious litigation. 

While again recommending this work to the profession, we renew our plea 
that it be made a digest of the official reports, and that nothing be digested in it 
until it has been officially published. It is now well known that many decis- 
ions published in the unofficial series are afterward recalled on motions for 
rehearing and do not get into the official series at all, or if at all, in a very dif- 
ferent shape from the unofficial report. Nothing should be regarded as re- 


ported, so as to have any permanent authoritative value, until it has been 
officially published. 


BIDDLE ON INSURANCE.—A Treatise on the Law of Insurance, including Fire, Life, 
Accident, Guarantee and other Non-Marine Risks, with Reference to the Decisions in 
the United States, England, Ireland, Scotland, Canada and the other British Provinces, 
By ARTHUR BIDDLE, M. A., one of the authors of a Treatise on the Law of Stock 
Brokers; author of a Treatise on the Law of Warranties; Member of the American 
Philosophical Society. Philadelphia. Kay & Brother. 1893. Two volumes. 

This is an attempt to treat, in two volumes of the usual law size, the whole 
subject of the contract of insurance, and the remedies incident thereto, with 
the exception of marine insurance. It is founded on an examination of about 
9,000 cases. The work seems to have been built on the plan of developing the 
principles relating to all the different kinds of insurance treated of, without 
writing a separate treatise on each kind of insurance. There are, however, 
separate chapters relating to particular kinds of insurance, — for instance, one 
relating to “‘ Contracts in respect of life, and accident to the person.” 

In respect of the style of the work, it strikes us as being for the most part 
that of a digest in which the points decided in cases are grouped and huddled 
together in such a way as to secure facility of reference; though in some places 
decisions are analyzed at very considerable length. If it were merely a digest 
it would perform a very acceptable office to the profession, provided it were 
supplemented with a good index. But the author seems not to have grasped the 
true manner of making anindex. He has grouped the matter in his index under 
some comprehensive titles, and has used the particular titles merely as guide 
boards directing therefrom cross references to the general titles. The resultis - 
that the searcher must grope for a long time in the accumulated masses of 
matter under the general titles to find the particular subject for which he is 
searching. We could give numerous illust: ations of this, but we content our- 
selves with giving one. We had occasion \he other day to inquire under what 
circumstances, if at all, the money due by ax: insurance company for a loss may 
be seized by garnishment by a creditor of the insured, before the loss has been 
adjusted and the amount due ascertained. We looked in this index for the word 
“* garnishment,’’ and indeed found the word, but not what we were looking for 
under it On the contrary, we found this cross reference: ‘‘ See Remedies, 
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Insurer against Insured and against Third Parties, Third Parties against Insured, 
and against Insurer,’’ Here, then, instead of finding what we were looking for 
under the particular title where it should have been indexed, we were referred 
to two different titles under the very extensive title of Remedies,—a title under 
which, we submit, nothing should have been put at all, except possibly refer- 
ences to some of the most general subjects. Turning in the index to this title 
of Remedies, we found that it consisted of fifteen pages. We dug into it for a 
considerable time to find what we wanted, but without success. We then 
turned to a different work — made by a different man — to Wade on Attachment 
and Garnishment, and we there found everything we wanted completely 
and minutely indexed. This index in Mr. Biddle’s work seems to be 
exactly upside down. He has indexed his matters under the most 
general titles, leaving the reader to grope as though searching for 
a needle in a hay mow. The plan should have been exactly the reverse. 
Indexing should be distributive not collective. The analytical headings of the 
chapters are of course collective; but the index should consist of so many 
guide-boards directing the reader to particular places in the text or notes 
where he will find that for which he searches. Consequently each subject of 
search should be indexed under the title to which the professional reader will - 
naturally look for it. 

Another species of indexing is omitted from this work entirely,— that which 
consists in head lines in bold-face type prefixed to each section, indicating to 
the reader or searcher who turns over its pages rapidly, the subject of each 
section. The omission of this simple aid to search, which is still kept up by 
some writers of reputation, is unpardonable. A numerous table of errata indi- 
cates that this work has not been stereotyped. 

On the whole this work strikes us as having a text which would prove very 
useful if it had the right kind of indexes to unlock it. 


THE STATE LIBRARY BULLETIN OF THE UNIVERSITY OF NEW YORK, LEGISLATION NO. 4 — 

A COMPARATIVE SUMMARY AND INDEX OF STATE LEGISLATIONS IN 1893, 

This is a good thing. There is really some sense inthis. This is what public 
libraries are for, and this is what their officials draw their salaries for. Here 
is a classified summary, under many appropriate captions, of the legislation of 
the United States and the several States and territories, during the year 1893. 
It is supplemented by an alphabetical index intended to facilitate quick refer- 
ence. Although it contains but 154 large octavo pages, it furnishes a mass of 
information of the very greatest importance to lawyers, which would otherwise 
be inaccessible to them and often overlooked by them, to the great disadvantage 
of their clients. Let us suppose, for example, that a lawyer practicing in the 
city of New York is waited upon by a client residing in the State of Connecticut 
but doing business in the city of New York and coming to that city every day 
to transact his business,—for advice upon a question of law arising under the 
laws of Connecticut. The question depends upon a plain statute of Connecti. 
cut, and is, therefore, not one which will necessarily be submitted to local 
counsel for decision. The lawyer looks at the general statutes of Connecticut, 
reads the particular statute, and gives the advice, but in ignorance of the fact 
that the statute was essentially modified by the legislature which met during 
the preceding year. An examination of this book would have furnished a clue 
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which would have saved him from the error, and his client from the loss. This: 
book ought to be in every library. It is so good a thing that its real authorg 
are entitled to honorable mention. It has been compiled partly by Mr. W. B, 
Suaw, a former sub-librarian in the library of the University of New York but 
now a professor in Pomona College, California; and by Mr. J. L. Harrison, 
the present assistant in the same library. Every law library in the country 
ought to have a copy of this book on its shelves, and the University of New 
York ought to make them pay well for it. 


THE LAW OF PLEADING UNDER THE CODES OF CIVIL PROCEDURE.— With an Introduction 
briefly explaining the common law and equity systems of pleading, and an analytical 
index, in which is given the code provisions as to pleading in each of the States which 
have adopted the reformed procedure. By EDWIN E. BRYANT, Dean of Law Faculty, 
University of Wisconsin. Boston: Little, Brown, and Company. 1894. pp. 398 and 
XXIV. 12mo. Cloth, $2.50 net. Law sheep, $3.00 net. 


This is an excellent book. It gives in a very concise and convenient form 
all the general principles of pleading. The purpose of the book is the teaching 
of code pleading. Introductory to this. general purpose are a hundred pages, 

_ which give a condensed summary of the common law rules of pleading, and of 
the equity system of pleading. Thus the code system of pleading as established 
by statute is taken up and all its rules briefly presented and illustrated. These 
rules are frequently illustrated by forms, by instances of their application, and 
by practical suggestions. There is finally a chapter of practical suggestions 
from which we select the following characteristics of the author’s mode of 
dealing with the subject. 

*‘ The requisites to good pleading are: — 

1, A correct knowledge of the substantive law applicable to the particular 
case. 

2. A clear understanding of the remedial law applicable to it. 

8. A knowledge of the evidentiary facts by which the case must be supported 
or resisted. 

4, A clearly defined theory of the nature of the action to be brought and the 
relief to be sought by it, or of the defense. 

5. Ability to use the English language with accuracy and precision, in clear 
narrative style avoiding uncertainty, ambiguity, obscurity, and undue prolixity. 

6. Observance of the established rules of pleading.”’ 

Mr. Bryant in his preface says: — 

**This book is intended rather as introductory to, than a substitute for, the 
more elaborate and exhaustive treatises on the law of pleading. The experi~ 
ence of instructors in law schools leads them very generally, it is believed, to 
prefer, as a first book to place in the hands of students, one that gives a clear 
but condensed statement of the general principles of the given subject. With 
such a general outli- e of the field, the student is less likely to be confused when 
he enters upon particulars in case-study or in those books for lawyers’ use 
which multiply instances where general rules are qualified by exceptions, or 
applied in complicated cases. In preparing this work, limited space has com- 
pelled brevity and much condensation; but there has been endeavor to avoid 
the accompanying danger of obscurity.” 

A feature of this book which renders it valuable to the practitioner is an 
Analytical Index of the codes of the twenty-seven States and territories which 
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have adopted this form of procedure. From this it can be seen at a glance 
what provisions are common to all, and what States and territories have 
adopted new or varying provisions. 

Mr. Bryant shows all through his book that he has the subject in his grasp, 
and he so presents it that the reader can hardly fail to take it within his grasp, 
We doubt not that many mature lawyers will find the book a serviceable one. 

The chapter headings after the introductory chapter are as follows;— 
Part I. Actions under the code. 
Chapter I. The civil action. 
Il. Joinder of causes of action. 
III. Elections between actions and remedies. 
IV. Parties to civil actions. 
V. Joinder of causes of action in pleading. 
Part IT. 7 
Chapter VI. Of code pleadings. 
VII. The demurrer to the complaint or petition. 
VII. Of the answer. 
IX. Demurrer to answer. 
X. The reply. 
_ XI. The demurrer to the reply. 
XII. General provisions as to pleading. 
XIII. Of cross-complaints. 
XIV. Of pleadings in extraordinary remedies. 
XV. Practical suggestions in pleading. 


GLUCK & BECKER ON RECEIVERS OF CORPORATIONS.— The Law of Receivers of Corpora- 
tions, including National Banks, illustrated by Abstracts of the Facts of and Excerpts 
from the Opinions in Leading Cases. By JAMES FRASER GLUCK and AUGUST BECKER. 
New York and Albany: Banks & Brothers, Law Publishers. 1891, 


Although this book has lain on our table for a long time, accidental circum- 
stances have prevented us from noticing it until now. It is what its title page 
imports, a work strictly confined to the subject of receivers of the assets of 
corporations, including receivers of the assets of national banking associations. 
A labored, and we believe, an unusually successful effort has been made by the 
learned authors to present the results of about fifteen hundred judicial decis- 
ions in such a manner that the judge or practitioner can understand them from 
the reading of these pages, and can see their bearings upon cases and questions 
before him. In many instances the facts of cases are explained in sufficient 
detail to show the reader the precise value of the case in the concrete; and 
cases thus examined and criticized are noted in the index under the title of 
“Cases Annotated.”’ 

After having given laborious attention to the subject of this work, we took 
up and examined here and there its pages for the first time, and were on the 
whole highly pleased with its general accuracy and method of treatment. We 
are able to credit the statement of the authors in their preface ‘‘ that no case 
has been cited without a careful perusal of the entire case, and that no citation 
has been made without subsequent verification of such citation.’» Where 
questions are attended by conflicting decisions, or where decisions have been 
Tendered upon questions which are not yet settled, the authors express their 
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own opinions, though not obtrusively, and they criticise judicial opinions, as, 
indeed, every author who is qualified for his office is under the duty of doing in 
proper cases. So far as these criticisms have come under our notice, we have 
been able, for the most part, to agree with the conclusions of the authors; but 
we do not entirely agree with their view of the inexpediency of the act of Con- 
gress permitting actions to be brought in the State courts against receivers 
appointed in courts of the United States. The act was aimed at abuses upon 
which we have often animadverted in this publication and which had become 
intolerable. Those abuses consisted in the habit of some of the Federal courts 
of taking possession of great railway properties by means of receivers and 
operating those properties for an indefinite number of years, —thus literally 
going into the railroad business and excluding all questions growing out of 
the operation of vast railway systems created by the legislatures of the 
States from the jurisdiction of the courts of the States which had called 
them into exis'ence. We know personally of.a case where some farmers whose 
stock had been killed upon a railroad were obliged to come, with their wit- 
nesses, three hundred miles, to prove up their claims to damages before a master 
in chancery; whereas those claims should have been adjudicated in the ordinary 
tribunals within the county where the damages happened. Whether trial by 
jury is a favorite institution with lawyers or not —and we admit a full degree 
of skepticism as to its utility,—it remains a favorite with the people. The 
people cling to it, as one of their few remaining bulwarks against incorporated 
greed and oppression; and a judicial system which enabled a Federal judge to 
go into the railroad business and remove his officer, who often was a sort of 
partner with him, from the control of the ordinary judicial tribunals, demanded 
the attention of Congress. We do, however, agree with our authors in their 
conclusion that a judgment of a State court in an action brought to recover 
damages rendered in the operation of a railroad property by a receiver of a 
Federal court, has under the statute, the same conclusive effect as any other 
judgment, and is not merely advisory to the Federal court, or subject to 
appellate review in that court; and such are the results of several holdings 
rendered since this work was published. 

We state, in conclusion, that the limited examination which we have given 
to this work has impressed us very favorably concerning its merits. It is well 
printed and well presented by the publishers; and we cordially recommend it 
to the attention of the profession. 


